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This Issue in Brief 


Community Service Sentencing: Jail Alternative 
or Added Sanction?—The fundamental question 
that must be addressed as one examines communi- 
ty service sentencing, or any so-called ‘‘alternative 
to incarceration,’’ is: Does such a reform, in fact, 
result in a decrease in the use of traditional jail or 
prison incarceration? Mark Umbreit’s article 
focuses upon the experience of PACT (Prisoner 
and Community Together) in operating such pro- 
grams in four cities of northern Indiana and con- 
cludes with a listing of suggested guiding prin- 
ciples for use of community service as an actual 
alternative to incarceration. 


The Legal History of Capital Punishment in 
Massachusetts.—Edwin Powers narrates the story 
of capital laws in Massachusetts from the early 
1600’s to the present. In the post-Puritan era a 
gradual reduction of the many existing death 
penalty laws occurred as the public became less 
supportive of hangings where no homicide was 
alleged. By 1852 all such laws had been repealed. 
Only ‘‘Wilful murder of malice aforethought’”’ re- 
mained. After 1947 all men sentenced to death 
were spared by a governor’s commutation and in 
1980 Massachusetts’ highest court declared the 
death penalty was ‘‘unacceptably cruel under con- 
temporary standards of decency”’ and unconstitu- 
tional. 


Legal Responsibilities of Probation and Parole 
Officers: Trends, General Advice, and 
Questions.—A questionnaire sent to all offices of 
attorneys general throughout the United States 
elicited specific legal advice for probation and 
parole officers to help them avoid or lessen legal 
liability in connection with their work. Professor 
Roland V.-del Carmen of Sam Houston State 
University identifies areas of concern and lists 32 


questions for probation and parole officers to ask 
their employers and legal advisors in an effort to 
protect themselves and minimize the effects of 
possible litigation. 


Statistical Risk Prediction as an Aid to Proba- 
tion Caseload Classification.—A valid statistically 
based risk prediction scale has long been viewed 
as an important tool for improving decisionmaking 
in the corrections area. The Federal probation 
system recently implemented new procedures for 
classifying probationers which utilize a validated 
predictive device. This article by Eaglin and Lom- 
bard discusses some of the major findings of the 
research on which the new classification pro- 
cedures are based. 
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Psychiatry in the California Correctional 
System: Past and Present.—Dr. T. L. Clanon of the 
California Department of Corrections describes 
three phases of psychiatry in the State’s correc- 
tional system: (1) Mentally ill offenders were seen 
as different from other prisoners and, once 
diagnosed, were sent out of regular prisons to men- 
tal hospitals and, later, to the Department’s 
Medical Facility. (2) From 1955 to 1970 a concept 
was held that all criminals in prison were mentally 
ill. (3) In the present phase there has been a 
withdrawal of psychiatric involvement from 
specifically correctional functions. Prevention is 
stressed; mental health professionals are accessi- 
ble to every prisoner and parolee; and a range of 
services is provided, including office consulta- 
tions, supportive living units, and inpatient 
hospital care, if needed. 


The Development of a Comprehensive 
Psychiatric Program Within a _ Correctional 
Setting.—Limited services for mentally disordered 
detainees existed in Cook County, Illinois, until 
1974 when a class action suit was filed to establish 
a mental health program within the correctional 
setting. The authors discuss the history, beginning 
with the recruitment of a pilot team of five mental 
health professionals in 1975 up to the current staff- 
ing pattern of 54 positions. Programmatic descrip- 
tions of the various components that comprise the 
psychiatric service network are given. 


A Decade of Improvement for Our Sick 
Jails.—During the last decade America’s jails have 
responded to the need for improvement, assert 
authors Katsampes and Neil. On their own, and 


with the help of the National Institute of Correc- 
tions Jail Center, jails have upgraded their 
facilities, improved services to inmates, increased 
the efficiency of their operations and developed ef- 
fective staff development programs. Technical 
assistance is now available to the jail managers. 
Training programs designed to improve the opera- 
tions and administration of small, medium, and 
large jail systems are flourishing. 


Correctional Standards Development in the 
United States.—For more than a decade, signifi- 
cant attention has been directed to the need for cor- 
rectional standards or minimum operational 
guidelines for the care and treatment of offenders, 
writes Ilene Bergsmann of the Commission on Ac- 
creditation for Corrections. Her article describes 
the efforts of various United States organiza- 
tions—governmental, correctional, legal, and 
medical—to create such a body of standards. 
Specific areas addressed are community correc- 
tions programs, inmate grievance procedures, and 
the international transfer of prisoners. 


The Presentence Investigation Social Profile 
Analysis.—Arthur Spica of the Cook County 
Adult Probation Department describes the Social 
Profile Analysis as an attempt to condense those 
‘pertinent factors’’ of the presentence report in a 
‘“‘graph format’’ enabling one to initially examine 
and evaluate the report itself. Although not a 
predictive device, it is hoped that the S.P.A. will 
serve as another tool for indepth assessment of an 
individual and answer the question, ‘‘Who is this 
defendant?”’ 


All the articles appearing in this magazine are regarded as appropriate 
expressions of ideas worthy of thought but their publication is not to 
be taken as an endorsement by the editors or the federal probation office of 
the views set forth. The editors may or may not agree with the articles 
appearing in the magazine, but believe them in any case to be deserving 
of consideration. 


Community Service Sentencing: Jail 
Alternative or Added Sanction? 


By MARKS. UMBREIT* 


system reforms in recent times has been that 

of community service sentencing of con- 
victed offenders, often advocated as an ‘‘alter- 
native to incarceration’”’ for nonviolent criminal of- 
fenders. Whether these new programs are called 
‘“‘volunteer work,”’ ‘“‘service restitution,’’ ‘‘sym- 
bolic restitution,’’ or ‘community service orders,”’ 
they all involve the assignment of convicted of- 
fenders to a specified number of hours of free work 
to various nonprofit and governmental agencies. 
While the growth of community service sentencing 
programs is relatively new, the concept of 
“righting wrongs’’ through service work has long 
been practiced by individual judges as a practical 
way of ‘‘paying’’ for one’s crimes and is rather 
consistent with a common sense approach to 
justice. 

During the past decade, community service 
sentencing programs have been developing all 
over the country. The British experience with use 
of community service orders on a broad scale and 
for many serious offenders, beginning in 1972, has 
provided a major stimulus of the American ex- 
perience with this additional sentencing alter- 
native. In a recent report by Kay Harris on 
Community Service Offenders for the U.S. Depart- 
ment of Justice, over 130 programs involving com- 
munity service sentencing are identified in a ‘‘par- 
tial list.’’! A more thorough and up-to-date list 
would probably include several hundred. While 
some states have only a handful of such programs, 
other states make extensive use of community ser- 
vice sentencing. For example, in 1977, California 
programs involved over 31,000 offenders in an 
estimated 1.3 million hours of community service 
as an “‘alternative.’’2 

The growing popularity of programs that 
sentence convicted offenders to a specified number 


O NE OF THE more popular criminal justice 


*Mr. Umbreit is executive director of PACT, Inc. (Prisoners 
and Community Together), a regional community corrections 
aby for offenders and victims in several cities of Indiana, 
llinois, and Ohio, with headquarters in Michigan City, In- 
diana. He is also a part-time instructor in criminal justice at 
Valparaiso University. This article was made possible by a 

ant from the National Institute of Corrections of the U.S. 

epartment of Justice. The views expressed are those of the 
author and not necessarily those of the National Institute of 
Corrections. 


of hours of community service work is closely 
linked to the perception that such programs are 
alternatives to jail or prison incarceration and, 
therefore, offer a more humane, less costly and far 
more beneficial criminal sanction for selected non- 
violent offenders. By avoiding the negative impact 
of prison, some would even believe that commun- 
ity service sentencing might actually be more 
‘‘rehabilitative’’ in allowing the offender to make 
amends. As Alan Harland points out in a recent 
report, this perception has been promoted by the 
media, criminal justice practitioners, and 
policymakers and in academic literature. Harland 
makes reference to a recent LEAA newsletter arti- 
cle entitled ‘‘Offenders Avoid Imprisonment by 
‘volunteer’ Work,’ as well as quoting an LEAA 
objective in funding such programs. 


The program seeks to create an innovative alternative to 
the typical correctional processing of selected of- 
fenders. . .The criminal justice system is expected to benefit 
from the lowered costs of nonincarceration.* 


With prisons in America facing an enormous 
amount of overcrowding and all of its related pro- 
blems, including Federal court intervention, it is 
rather understandable why a concept such as com- 
munity service sentencing as an alternative to in- 
carceration for many of the nonviolent and 
realtively minor offenders we continue to pack into 
our prison systems is becoming so popular. At a 
time when many state governments are faced with 
the most severe fiscal constraints present in recent 
years, continued prison construction becomes 
more problematic and development of practical 
and low cost alternatives becomes more acceptable 
to seriously consider. And yet, the fundamental 
question that must be addressed as one examines 
the development of community service sentencing, 
or any so-called ‘‘alternative to incarceration,’ is 
does such a reform, in fact, result in a decrease in 
the use of traditional jail or prison incarceration. 


1U.S. Department of Justice, National Institution of Corrections, Community Ser- 
vice By Offenders, January 1979, p. 49. 

2Ibid., p. 10. 

3Alan T. Harland, “Court Ordered Community Service in Criminal Law," Na- 
tional Assessment of Adult Restitution Programs, School of Social Development, 
University of Minnesota, Duluth, March 1980, p. 6. 

4Ibid. 
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Or, do such popular reform programs such as com- 
munity service sentencing, in fact, have very little 
to do with reducing use of imprisonment and, in- 
stead, might actually widen and strengthen the net 
of social control as so many other reform efforts in 
the criminal justice system have throughout our 
Nation’s history.® 

It is precisely because of the immediate and 
crucial need to reduce overcrowding in jails and 
prisons throughout our country that as community 
service sentencing programs develop they need to 
be linked to reducing our Nation’s reliance on in- 
carceration, which is already the highest in the free 
world. 

As policymakers examine these programs, the 
ideal starting point would be to review the existing 
research literature on the impact of community 
service sentences on reducing use of jail or prison 
confinement. Unfortunately, as Harland points 
out, ‘‘no such body of research is available in the 
United States.’ On a more discouraging, though 
probably realistic note, Harland states: 


Based upon inferences drawn from a variety of less direct 
sources, however, it is possible to conclude that the offender 
sentenced to community service does not typically avoid in- 
carceration thereby: instead the service is imposed in addi- 
tion to his normal penalty, or, at best, in lieu of monetary 
sanctions.’ 


Additional support for Harland’s perception of 
the non-use of community service sentencing as an 
actual alternative to incarceration is found in a 
report by Beha, Carlson and Rosenblum in which 
they state: 


Judges have not shown consistent interest in such alter- 
natives where serious and/or felony charges are in- 
volved. . .The record of community service programs to date 
in the United States indicates that they have been used 
primarily for cases that might otherwise be handled by fine 
or probation, rather than for cases in which a jail sentence is 
the traditional alternative.® 


While community service sentencing programs 
are continuing to be popularized and established 
in more and more communities, it appears as 
though very few practitioners are willing to ad- 
dress the fundamental question related to whether 


5James Austin and Barry Krisberg, ‘‘Wider, Stronger and Different Nets: The 
Dialectics of Criminal Justice Reform,’’ Journal of Reserach in Crime and Delinquency, 
January 1981, p. 165. 

6Alan T. Harland, op. cit., p. 7. 

TAlan T. Harland, op. cit., p. 7. 

8Alan T. Harland, op. cit., p. 7. 

®The special PACT Task Force on community service restitution consisted of Jan 
Buerge, Jan Friese, Joe Frye, Jon Kuss, Gary Olund, Earl Sears, Anna Wood-Cox, 
Mark Umbreit, and Howard Zehr. A report entitled: ‘‘Community Service Restitu- 
tion: A Re-examination”’ was issued on April 1, 1981, and is available from PACT, 
Inc., (Prisoner and Community Together) P.O. Box 177, Michigan City, Indiana 
46360. 


or not the program actually reduces the likelihood 
of jail or prison confinement for the offenders in- 
volved in such sentences. For programs preoc- 
cupied by funding problems, bureaucratic 
maintenance and professional self-interest, it 
becomes rather easy to avoid the perceptions and 
implications made by Harland, Harris and the 
Buha, Carlson and Rosenblum report. Clearly, 
such perceptions represent a rather strong irritant 
to the whole concept of community service senten- 
cing as an ‘‘alternative to incarceration.”’ 

And yet, there does exist a relatively small 
number of individuals and programs currently ad- 
dressing these difficult issues. Along with the 
Edna McConnell-Clark Foundation which funds a 
number of community service programs and the 
Vera Foundation in New York, the PACT 
organization (Prisoner and Community Together) 
has been intensely examining the implications of 
the Harland and Harris report on its own Com- 
munity Service Restitution Program operating in 
four cities of northern Indiana. As a result of an 
extensive review by a special task force of PACT 
staff,? a number of significant observations were 
made, along with suggested strategies for 
strengthening the use of community service 
sentencing as an actuai alternative to jail in- 
carceration. 

The remainder of this article will focus upon the 
following sections in an attempt to use the PACT 
experience as a case example of the problems and 
successes of implementing a popular criminal 
justice reform. While PACT is obviously the focus 
of the remainder of the article, the problems and 
strategies identified have implications relevant to 
any community service sentencing program 
throughout the country. 

—Review of PACT Model of CSR 
—Outside Evaluation of PACT Model 
—Staff Re-examination of Model 
—New Criteria and Strategies 
—Recent Impact of Strategies 
—Suggested Guiding Principles 


PACT Model of CSR 


The development of the PACT Community Ser- 
vice Restitution Program in early 1977 is a 
somewhat unusual example of a very creative 
criminal justice reform program originating in a 
rather conservative midwestern county with a 
population of 120,000. It represents a very ‘‘grass- 
roots’ experience in seeking out needed reforms, 
rather than the more traditional ‘‘top-down”’ 
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development of new programs which are often 
pushed upon communities that were not involved 
in the programs’ conceptualization. 

In Porter County, Indiana, few sentencing alter- 
natives existed for judges, other than probation on 
the one extreme or jail/prison incarceration on the 
other extreme. As is probably the case with many 
smaller jurisdictions, it was not at all unusual for 
offenders convicted of relatively minor misde- 
meanor and felony offenses to be sentenced to the 
overcrowded county jail. These offenses would 
commonly be theft, possession or sale of limited 
amounts of marijuana, and certain alcohol of- 
fenses. Frustrated over the lack of local sentencing 
alternatives, Judge Bryce Billings began seeking 
out help. ‘‘It became obvious that jail time was not 
the solution’’!° for some offenders who were cur- 
rently being locked up. Judge Billings needed an 
alternative sanction yet was unable to administer 
it himself. Therefore, he contacted the PACT 
organization (Prisoner and Community Together) 
because of its expertise in organizing and 
operating community-based programs for of- 
fenders. After the initial linkage with PACT, as a 
private not-for-profit organization a significant 
amount of research, analysis, and discussion with 
a number of key local actors occurred. On July 1, 
1977, the PACT Community Service Restitution 
Program began as an alternative to jail for young 
misdemeanor offenders. As a result of an LEAA 
Discretionary Grant, the program expanded to a 
second city in Porter County in July of 1979. At 
this same time, the Probation Department in 
nearby Elkhart County approached the local 
Elkhart chapter of PACT to explore the possibility 
of developing a community service sentencing pro- 
gram. After a series of local meetings and a grant 
from the Edna McConnell-Clark Foundation, the 
PACT Community Service Restitution Program 
was replicated in two cities of Elkhart County, 
beginning in January of 1980. This program is now 
operating in a total of four cities of northern In- 
diana. 

From its inception in 1977 and through its 
several levels of expansion, the PACT model of 
community service sentencing has been strongly 
committed to providing an alternative sanction, or 
punishment, to local jail incarceration for non- 
violent offenders. The underlying concept is that 


10post Tribune article ‘Program Trades Service for Jail,’’ July 21, 1977, Gary, In- 
diana. 

11pACT, Inc., ‘Community Service Restitution: A Re-examination’’, April 1, 
1981, Appendix 10. 
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of providing symbolic restitution to the commun- 
ity, in the form of free community service work, for 
the offense which violated the laws of that com- 
munity. As an alternative to jail, the PACT Com- 
munity Service Restitution Program would pro- 
vide far more benefits to the community than 
traditional incarceration. For example, during a re- 
cent year, nearly 15,000 hours of free community 
service work was provided to a total of 56 non- 
profit and governmental agencies.!! Based upon 
3,100 days diverted from jail and the 15,000 hours 
of community service valued at minimum wage, 
this represented an economic benefit of $106,000 to 
the county.!2 In addition, benefits often accrued to 
the offender, through provision of supportive ser- 
vices and the involvement of onsite agency super- 
visors. It should be clearly noted, however, that 
the possible occurrence of some level of 
“‘rehabilitation’’ in the offender does not reduce 
the fact that the PACT model of CSR is first and 
foremost an alternative sanction, not a rehabilita- 
tion program. In fact, the PACT CSR program is 
perhaps one of the clearest examples of totally 
separating the criminal justice goals of ‘‘punish- 
ment and treatment.’’ Based upon the expressed 
needs of offenders in the program, staff are very 
willing to offer direct assistance to clients or refer 
to an appropriate community agency, such as a 
mental health center. However, the participation 
in or lack of participation in a “‘treatment’’ pro- 
gram has absolutely no impact on the offender’s 
responsibility to complete the ordered number of 
community service hours. ‘‘Getting one’s head 
together’’ or ‘‘putting one’s life in order’”’ or failing 
to do so neither decreases or increases the com- 
munity service sentence. 


In order to operationalize its commitment to 
developing a jail alternative program, PACT in- 
sisted upon the following requirements: (a) Only 
convicted offenders are eligible. (b) Upon sentenc- 
ing to jail, but prior to serving time, the offender is 
given the option of performing community service. 
(c) A formula of 6 hours for each day in jail is used 
to convert jail time into community service. (d) The 
participating judge refers the offenders to the 
PACT CSR program through a written contract 
stipulating the number of hours of community ser- 
vice assigned in lieu of incarceration. (e) PACT, as 
a private agency, administers the entire program 
and links the offender with the appropriate work 
assignment, as well as monitoring offender com- 
pliance. (f) Participation of clients in the CSR pro- 
gram is based upon very clear, measurable and ob- 
jective standards for deadlines and program com- 
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pletion. (g) Offenders who fail to appear at a 
worksite will be given two more chances. Follow- 
ing that, a bench warrant is issued by the Judge 
and the original jail sentence is imposed.!% 


Outside Evaluation of PACT Model 


From its very inception in 1977, the PACT model 
of Community Service Restitution incorporated a 
very clear system of data collection, storage and 
retrieval. A very efficient system consisting of 
manual sort punchcards along with coded intake, 
termination and followup forms was devised. In 
fact, the entire management information system 
and operating procedures for the PACT Commun- 
ity Service Restitution Program was clearly 
thought out and articulated in a rather thorough, 
written document. These operating procedures in- 
cluded everything from proper intake procedures, 
monitoring of client/offender compliance to the 
community service order, and specific procedures 
for dealing with offenders who fail to show up for 
work, including the issuance of a possible bench 
warrant from the judge in order to impose the 
original sentence of incarceration. As can be seen, 
a relatively sophisticated system of data collection 
and management procedures was an integral part 
of the PACT model of community service sentenc- 
ing. Yet, it was not until 1979, after the receipt of 
an LEAA Discretionary Grant from Washington, 
D.C., that the PACT program began receiving 


more intense review and analysis by a number of 


different criminal justice evaluators. 

One such outside evaluation was conducted by 
Burt Galaway of the School of Social Development 
of the University of Minnesota. Mr. Galaway was 
conducting a national survey of adult restitution 
programs. Following a very thorough onsite visit 
and subsequent analysis of PACT data and pro- 
cedures, Professor Galaway made the following 
conclusions: (1) It provides a good example of how 
private organizations can become creatively in- 
volved in criminal justice. (2) The project has very 
clear goals and a very clear and unifying set of 
operational procedures. The clarity with which the 
project has been conceptualized and implemented 
will make it a fairly easy project to replicate. (3) 
The project focuses solely on the community ser- 
vice restitution which is not ‘‘contaminated”’ with 


13PACT, Inc., “Community Service Restitution: Operational Procedures 
Manual,’ 1980. 
14purt Galaway, letter to Mark Umbreit, executive director of PACT, Inc., 
February 21, 1980. 
eRuth Katz, letter to Karen Albrandt of Porter County PACT, February 12, 1980. 
Ibid. 


programming thrusts. (4) The project is available 
to serve a large number of misdemeanor offenders 
at comparatively low programming costs. !4 


Upon receipt of the LEAA Discretionary Grant, 
the PACT CSR Program immediately became 
linked up with the Denver Research Institute of 
the University of Denver, which was the LEAA 
contractor for evaluation of its Community Ser- 
vice Restitution Programs. Again, following a very 
thorough onsite visit and ongoing monitoring of 
project data and procedures, the director of the 
Denver Research Institute, Ruth Katz, made very 
favorable observations about the PACT model. 
She too pointed out the high quality organization 
and management of the project and its potential 
impact on the community and broader criminal 
justice system. ‘‘The PACT CSR Project has 
realistic goals expressed in terms of objectives 
that are measurable and excellent documentation, 
including procedures, demographic data, client 
tracking data, and community contacts.’’!5 Ms. 
Katz also highlighted the importance of the ex- 
cellent linkages the PACT CSR Project had made 
with the local law enforcement and criminal justice 
system, as evidenced through the support of local 
judges, probation staff, and the involvement of 
PACT staff on a newly formed Jail Advisory 
Council. In reference to the nomination of the 
PACT Community Service Restitution Program 
for national LEAA Exemplary Status, Mrs. Katz 
stated, ‘‘I believe very strongly that the PACT 
Community Service Restitution Project is ex- 
emplary and should be so recognized.’’!® 


A third source of outside evaluation, and 
perhaps the most relevant to the issues raised in 
this article, was provided by Alan Harland and 
Edward Brown of the Criminal Justice Research 
Center in Albany, New York. Working as a con- 
tractor for evaluation with LEAA, the Criminal 
Justice Research Center was responsible for 
reviewing a variety of restitution programs in the 
country, as well as offering technical assistance. 
As with Burt Galaway and the Denver Research 
Institute, Ed Brown and Alan Harland en- 
thusiastically welcomed the type of data collection 
and storage conducted by the PACT project. As 
evaluators of many field programs, they indicated 
that it was highly unusual to have such a clear 
management information system which can be 
linked to various evaluation efforts. Based upon 
several years of reviewing various restitution and 
community service programs across the country, 
Harland and Brown concluded that ‘‘The PACT 
program excells and surpasses other programs we 
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have encountered in several respects.’’!7 They 
pointed out how the PACT program is founded on 
a well-conceptualized and well-orchestrated plan- 
ning effort. ‘‘Working within what is, to say the 
least, a very conservative region of the country, 
securing the considerable support and local com- 
mitment to the inception of such a program was a 
notable achievement.’’!8 The fact that the Program 
appears to have been implemented as planned also 
attests to the solid ground work that occurred in 
the early stages of planning, according to Harland 
and Brown. Sharing the view of both Galaway and 
Katz, they stated, ‘‘Based upon site visits to the 
program as well as review of the program’s plan- 
ning documents, reports, and case processing 
materials, the PACT Community Service Program 
appears to be a model of thorough and efficient 
program management.’’!9 They, too, pointed out 
the comprehensive set of policies and procedures 
that were developed by PACT staff in order to 
guide program operations. ‘‘The extensive 
documentation that is routinely generated by 
PACT staff concerning every stage of the pro- 
gram’s operation is a commendable departure 
from practices of many other programs 
reviewed.”’29 Harland and Brown were particu- 
larly impressed with this type of documentation 
for both its value in replicating the model at other 
sites as well as future program evaluation relating 
to such issues as goal achievement and cost effec- 
tiveness. 

In regard to the possible impact of the PACT 
model as an alternative to jail, Harland and Brown 
had the following to say: 


Finally, while it is not yet possibile, absent such rigorous 
evaluation, to speak to the longterm impact of the program, 
one point in particular can be made that really sets the pro- 
gram apart from other community service efforts. One of the 
most difficult assessments to make in relation to such pro- 
grams has always been the question of whether they truly 
operate, as most of them intend, as an alternative to incarcera- 
tion. Most of the programs of which we are aware have not 
managed to achieve this goal. In PACT, by comparison, the 
very design of the program (i.e., diverting offenders already 
committed to custody) maximizes the likelihood that com- 
munity service will be used as an alternative to incarcera- 
tion.”! 


Along with the very favorable outside evaluation 
of the PACT model of community service restitu- 


17Alan T. Harland and Edward J. Brown, letter ‘To Whom It May Concern” in 
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tion provided by the University of Minnesota, the 
Denver Research Institute, and the Criminal 
Justice Agency (LEAA State Planning Office) also 
shared a very positive evaluation of the PACT 
Program. For this reason, the Indiana Criminal 
Justice Agency nominated the PACT Community 
Service Restitution Program for national LEAA 
Exemplary Status. As such, the PACT program 
became the first private agency in Indiana to be 
nominated for such recognition as well as the first 
known community service sentencing program in 
the nation to be nominated for LEAA Exemplary 
Status. Because of the phaseout of LEAA, un- 
fortunately, the nomination of the PACT program 
will probably not be able to be acted upon af- 
firmatively. 


Staff Re-examination 


With such a “glowing’’ and credible initial 
evauation of the PACT model of CSR, both in 
terms of its operating procedures and design as an 
alternative to jail, one might certainly wonder why 
the staff of such a program would so quickly ‘‘re- 
examine’’ it and raise a number of very fundamen- 
tal questions. After all, the program was function- 
ing very smoothly, client referrals were at an ap- 
propriate level, community support was con- 
tinually increasing, and a broader base of funding 
was occurring. On paper, the PACT model of CSR 
was clearly an alternative to jail. You could actual- 
ly look at contracts which documented the number 
of days in jail the offender was sentenced to, along 
with the conversion of these jail days into com- 
munity service hours. Moreover, because of 
PACT’s formula which required 6 hours for each 
day of initial jail sentence, one would think that 
disparity and inequality in actual community ser- 
vice sentences would be minimized. Why ‘‘rock the 
boat’’ and question such a clearly ‘‘successful’’ 
program? 

“Rocking the boat’? within an organization 
through challenging very fundamental assump- 
tions and perceptions is directly related to the 
basic values and style of the organization. If 
organizational maintenance and bureaucratic self- 
interest are the dominant values, as expressed in 
behavior as opposed to abstract ideals, clearly, 
fundamental assumptions will not be challenged. 
Particularly if a program is ‘‘successful’’ and 
funding is relatively secure, the status quo will 
often be maintained. On the other hand, if the 
dominant values of the organization are rooted in a 
firm commitment to reducing the inappropriate 
use of incarceration as a criminal sanction, as well 
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as experimenting with various strategies to imple- 
ment this value commitment, there can exist an 
agency environment in which a certain degree of 
ongoing critical analysis and evaluation is en- 
couraged and acted upon, despite how the program 
might appear on paper. 

The 10-year history of PACT in developing a 
wide range of community based justice programs 
for offenders and victims in six cities of northern 
Indiana and Chicago, Illinois, has included a 
significant amount of critical examination of 
various program models, both in terms of quan- 
titative measures, as well as qualitative issues 
related to the basic value commitments and 
philosophy of the organization. Moreover, the 
adherence of PACT to its Client Advocacy Model 
focusing upon individual, community, and class 
advocacy (impacting public policy) on behalf of the 
needs and rights of both offenders and victims pro- 
vided an organizational style which attempts to 
place the needs of clients and the impact of 
systems upon clients far above questions of 
bureaucratic maintenance.22 Put simply, the 
widely held belief in social services, however 
benevolent, that ‘‘what is best for the agency (i.e., 
bureaucratic maintenance), is best for the client’’ 
is not consistent with the PACT Client Advocacy 
Model. 

Moving beyond the organizational values and 
style, several recent reports related to both com- 
munity service sentencing and social control, 
which were processed by various PACT staff, 
raised very critical, if not depressing, issues. Cer- 
tainly the Harland and Harris reports placed the 
very popular acceptance of community service 
sentencing in its proper perspective, in regard to 
its very infrequent use as an actual alternative to 
incarceration. In a broader sense, the recent article 
by Austin and Krisberg, entitled: Wider, Stronger 
and Different Nets: The Dialectics of Criminal Justice 
Reform, once again highlighted the dismal historic 
record of so-called justice reforms and the 
remarkable resilliance of bureaucracies and 
systems in resisting change, if not even distorting 
it to broaden and strengthen the already extensive 
net of social control in American society.2° 

In addition, the Edna McConnell-Clark Founda- 
tion played a very significant role in both en- 
couraging and supporting such a significant pro- 
gram re-examination. To have a foundation em- 


22PACT, Inc., “Client Advocacy Model,’’ May 1981 

23. James Austin and Barry Krisberg, op. cit., p. 165. 

24PACT, Inc., Report on ‘Reducing Prison Overcrowding Through Community 
Corrections,’ November 1980. 


phasize the quality of a program’s basic value 
commitment, as opposed to simply a quantitative 
concern with having an increasing number of 
clients, is both unusual and extremely helpful. The 
fact is that because of the Clark Foundation’s 
leadership role in stimulating the type of questions 
examined by the PACT Task Force, fewer clients 
may be eventually processed through the CSR pro- 
gram but for increasingly more serious offenses. 
For all these reasons, PACT staff felt it was 
essential to move beyond the “‘glowing’’ outside 
evaluations and address very difficult questions 
related to the basic integrity of its commitment of 
use of community service as an alternative to jail 
or prison. Beginning in late 1980, a task force made 
up of staff from the CSE programs that operate in 
four cities, along with executive staff, began a very 
intense re-examination of the PACT model. Up to 
date data were collected from the various program 
sites and a limited amount of comparison group 
analysis was examined related to offense and 
disposition prior to the PACT program and during 
the program. It should be noted that examining the 
limited comparison group analysis in its proper 
perspective was very difficult because of major in- 


-tervening variables such as the impact of an en- 


tirely new penal code (determinate sentencing) 
which appears to be directedly related to the cur- 
rent extensive overcrowding in the state prison 
system and some county jails.24 Put simply, cer- 
tain relatively minor offenders appear to be get- 
ting jail or prison time under the new penal code, 
whereas they would not have under the previous 
laws. 

In addition, conversations with judges and pro- 
bation staff were conducted to include their 
perspective on whether or not the offenders would 
have actually been incarcerated, absent the PACT 
CSR program. Concurrent with the above efforts, 
various current reports on the ‘‘state of the art’’ of 
community service sentencing were circulated and 
read by all of the task force members. 

A number of various intense and lengthy ‘‘round 
table’’ meetings of the task force were held. It 
quickly became clear that there are numerous 
issues and inherent problems in operating a CSR 
program solely as an alternative to jail. For exam- 
ple, when data were examined from the various 
program sites it suggested that judges were often 
giving ‘‘jail sentences’ and then converting them 
to CSR time for offenses that would clearly have 
not received a disposition of incarceration prior to. 
the PACT program. Obviously, this is a rather bla- 
tant misuse of the program despite the fact that the 
sentencing judge might well have sincerely be- 
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lieved such a practice was in ‘‘the best interest of 
the offender.’’ PACT had done its job in operating 
a CSR program with a fairly tight and controlled 
design as an alternative to jail. On paper, this was 
precisely what such a sentence was. And yet, ac- 
tual behavior by judges would suggest otherwise. 
How does one change a behavior which, in many 
respects, is beyond its control? And equally impor- 
tant, how does one develop a strategy for change in 
a judge’s sentencing pattern without alienating the 
very person who is so crucial to the program? 

Since most CSR programs throughout the coun- 
try are not being used as an actual alternative to 
jail, are they not, in fact, widening and strengthen- 
ing the net of social control? To what extent is the 
PACT model of CSR increasing the control of the 
state over people who would have been either 
supervised in some other less intrusive manner or 
not even dealt with at all? 

On an even more philosophical note, is it even 
possible to implement needed criminal justice 
reforms without their being subverted? Will the 
fate of community service sentencing be similar to 
what has occurred in some states with the popular 
reform of determinate sentencing (i.e., having im- 
pacts directly opposed to many of its conceptual 
principles)? 

As Austin and Krisberg point out, ‘‘despite con- 
siderable reform activity during the past two 
decades, the reach of the justice system has re- 
mained unchanged or even has been extended.”’ 
After reviewing six major reform movements 
related to placing limits upon the net of the 
criminal justice system, they point out how 
organizational dynamics function to ‘“‘resist, 
distort, and frustrate the reform’s original pur- 
poses.’’ Austin and Krisberg argued that the 
social, political, economic, and idealogical context 
within which reform programs occur must be ex- 
amined by the actual reform advocates.2° 

In short, is it possible for an organization like 
PACT to operate a program that is a pure model of 
an ‘‘alternative to incarceration’? Is abuse in- 
herent in the operation of such programs? Clearly, 
the PACT staff’s re-examination concluded that 
abuse is inherent in the operation of a CSR pro- 
gram and that it is nearly impossible to operate a 
pure model. This does not reduce the fact, 
however, that strategies can be developed to place 
limits upon the abuse and to strengthen the overall 


25 James Austin and Barry Krisberg, op. cit., p.165. 

26Vera Institute of Justice, “The Bronx Community Service Sentencing Project, A 
Pilot Project,’’ October 1980. 

27 Alan T. Harland, op. cit. p.10. 

28PACT, Inc., ‘‘Community Service Restitution,"’ op. cit., Appendix 3. 


goal of the program. This issue will be addressed 
in more detail later in the article. 


As can be seen, many very difficult and disturb- 
ing questions were raised by PACT staff. Pre- 
cisely because these questions related to 
qualitative and value related concerns, they could 
not be easily answered in a clear, measurable 
fashion. In full recognition of the limitations of the 
PACT task force analysis in responding to these 
broad issues, a number of observations were made 
which placed the highly ‘‘successful’’ PACT 
model of community service sentencing in a 
somewhat different perspective. 

Despite the clear and rather rigid design as an 
alternative to local jail incarceration and PACT’s 
initial belief that the program would in all cases 
function as such, the available data and program 
experience would suggest that, at best, 50 percent 
of the offenders receiving a community service 
sentence would have actually served time in jail or 
prison. While this observation is certainly a disap- 
pointment in terms of the initial expectations of 
the program, it actually is rather good in terms of 
the ‘‘state of the art’’ in this country. With increas- 
ing evidence that the vast majority of CSR pro- 
grams are rarely an alternative to incarceration, 
not to mention ever addressing the broader issues 
of social control, to be reasonably certain that 
about half of your clients were, in fact, diverted 
away from a sentence of incarceration is a con- 
siderable achievement. A 50 percent ‘batting 
average’’ is somewhat consistent with the ex- 
perience of the Vera Foundation’s Bronx Com- 
munity Service Sentencing Project,”° as well as the 
more lengthy and extensive British experience 
with community service orders.27 

In reviewing data related to offenders in the 
Elkhart County CSR Program specifically, a 
number of interesting facts were identified. For ex- 
ample, about 50 percent of clients in the program 
were 16-and 17-year-old juveniles, two-thirds of 
whom were charged with Class D felony and Class 
A misdemeanor type offenses, if in adult courts. 
Class D is the lowest level Felony and Class A is 
the highest level misdemeanor. Appproximately 
25 percent of the Indiana prison system consists of 
Class D felons.?8 


Of the adult CSR clients, 50 percent were con- 
victed of either Class D Felonies (9%) or Class A 
Misdemeanors (75%). Approximately 50 percent of 
these clients convicted of Class A Misdemeanors 
were in fact charged with Class D Felony offenses 
but were reduced as a result of plea bargains. 
Class D Felonies and Class A Misdemeanors are 
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the most likely offenses to result in a jail sentence, 
or possibly even commitment to a state 
institution.29 

In regard to prior criminal activity, 37 percent of 
all CSR clients (juveniles and adults) report that 
they have one or more misdemeanor convictions 
on their record and 3 percent report previous 
felony convictions. This 3 percent figure, however, 
is extremely conservative in that it does not ac- 
tually reflect those juvenile offenders convicted of 
felony-type offenses, if processed in adult court. A 
more accurate figure for previous felony-type con- 
victions might be 6 to 10 percent.®° 

The percentage of Class D Felony cases in the 
courts using CSR increased from 3 percent in 1979 
to 15% percent in 1980. Yet, during the same 
period of time the percentage of sentences 
resulting in jail incarceration dropped from 13 per- 
cent in 1979 to 7% percent in 1980. This 42 percent 
drop in jail incarceration may have been in some 
way related to the presence of the CSR program. 
However, it must be kept in consideration that 
these percentages are based on a relatively low 
volume of offenders. None the less, these data 
clearly indicate that jail incarceration has not in- 

-creased during the presence of a CSR program in 
Elkhart County.?! 

In reviewing the racial characteristics of of- 
fenders in the CSR program, 15% percent of all 
clients were black in comparison to 12 to 15 per- 
cent black population in the city of Elkhart and 4 
percent black population in the entire county.32 

In examining the issue of client recidivism 
among offenders in the Porter County CSR Pro- 
gram, it was found that 3 percent were either rear- 
rested or convicted while in the program, 14 per- 
cent were arrested within 6 months of completing 
the community service sentence and 11 percent 
were convicted of a new charge within 6 months.°3 
The Elkhart County CSR Program data related to 
future criminal behavior indicated that 15 percent 
had been arrested since their participation in the 
CSR Program and 15 percent had been 
convicted.34 

In summary, the actual data reviewed by PACT 
indicated that: At least half of the offenders were 
convicted of the most serious misdemeanor of- 


29P ACT, Inc., “Community Service Restitution,” op. cit., Appendix 3. 

30PACT, Inc., “Community Service Restitution,” op. cit., Appendix 3. 

31PACT, Inc., ‘Community Service Restitution,” op. cit., Appendix 3. 

32PACT, Inc., “Community Service Restitution’, op. cit., Appendix 3. 

33PACT, Inc., memo from Jan Friese to Mark Umbreit, RE: Client/Court Data, 
November 7, 1980. 

34PACT, Inc., memo from Jan Buerge to Mark Umbreit, RE: Recidivism Data, 
May 21, 1980. 


fenses or least serious felony offenses; over one- 
third of the offenders in the CSR program had 
prior convictions; local jail incarceration de- 
creased during the same period of time the PACT 
CSR program was operating; contrary to what 
some might expect in such a program located in 
mid-sized conservative communities, a very 
representative number of black offenders (15.5%) 
were receiving community service sentences; and 
finally, between 11 and 15 percent of the offenders 
were reconvicted of a new offense following their 
CSR sentence. 


New Criteria and Strategies 


Defining the issues and analyzing the data was 
difficult enough in reviewing the PACT model of 
community service sentencing. Yet the ultimate 
value of such a ‘‘re-examination’’ would be found 
in identifying specific criteria which could 
strengthen the use of CSR as an alternative to in- 
carceration along with realistic strategies for im- 
plementing these changes. This proved to be an 
enormous task. While one could easily identify 
clear and firm criteria in the abstract, such as ac- 
cepting only felony referrals, such relatively pure 
criteria selection became far more problematic 
within the actual context of the local community 
and criminal justice system. With many, if not 
most, judges already rather upset and defensive 
about continued efforts to control their discretion, 
how does a private organization like PACT 
develop an effective strategy to, in fact, control 
judicial discretion without alienating the judges. 
Obviously, changing the behavior of politically 
sensitive and enormously powerful criminal 
justice actors such as judges is no easy task. The 
risks are rather high. If strategies for change are 
perceived as too abrupt and abrasive, strong 
resistance can be triggered which can take months, 
if not years, to overcome. On the other hand, if the 
program staff can function as good community 
organizers in identifying key points of self-interest 
to the judge and local justice system, along with 
persuasive, firm and diplomatic communication 
skills, perhaps judicial behavior can actually be 
altered in line with the program’s overall goal of 
being an alternative to incarceration. A critical 
factor is found in defining the program’s ‘‘bottom 
line’ in terms of what is negotiable versus that 
which is so unacceptable that it places the entire 
integrity of the program in question. When is a 
possible strategy of ‘‘the program will have to shut 
down unless...’’ actually considered as a very 
real option? Certainly, the creative tension that is 
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generated in such a value confrontation between a 
private advocacy group and very powerful justice 
officials must include acceptance of the risks of 
such an encounter. 

As tempting as it was to identify very pure and 
relatively dogmatic criteria, PACT staff even- 
tually chose the more difficult path of integrating 
the need for new criteria for use of CSR with the 
political realities of the four conservative com- 
munities the program operates within. Put simply, 
this meant finding ways to increase referrals of 
felony offenders who would be doing either jail or 
prison time and decrease referrals of very minor 
low level misdemeanor offenders. 

These concerns are expressed very clearly in a 
letter to local judges in Elkhart County concerning 
new criteria for use of community service sentenc- 
ing. 

(a) CSR sentencing must consistently use jail 
equivalents (i.e., 6 hours of work = 1 jail/prison 
day). 

(b) CSR sentencing must be limited to cases in- 
volving serious offenders where there would be a 
high probability of incarceration (i.e., only Class A 
misdeameanors or any felony). Less serious Class 
B and C misdemeanors would no longer be ac- 
cepted. 

(c) CSR sentencing should not be used in addi- 
tion to assessment of fines, since CSR is in itself a 
form of repayment to the community. 

(d) Both CSR and VORP (Victim/Offender 
Reconciliation Program involving monetary 
restitution, also operated by PACT) should not 
normally be used, except where the case is quite 
serious and there exists a high likelihood of in- 
carceration otherwise. 

(e) CSR sentencing must have an upper limit of 
300 hours, since anymore is impractical to ad- 
minister.°5 

The revised criteria were considered a workable 
strategy to strengthen the use of the community 
service sentencing program as an actual alter- 
native to incarceration, along with limiting its 
abuse as an add-on sanction for relatively minor 
offenses. While tending to prefer use of CSR as a 
sole sanction, it was recognized that, in more 
serious felony offenses such as burglary, use of 
CSR as a sole sanction might not always be ap- 
propriate. On the other hand, for any Class A 
misdemeanor CSR was clearly appropriate as a 
sole sanction. 


35PACT, Inc., letter to judges and probation staff in Elkhart County, RE: Com- 
munity Service Restitution Program Criteria, April 17, 1981. 
PACT, Inc., “‘Community Service Restitution,”’ op. cit. 


Other strategies identified by the PACT task 
force included: 

(a) Increased work with defense attorneys and 
public defenders on individual cases since they are 
most likely to have the interest of the offender in 
mind in terms of finding non-incarcerative punish- 
ment. 

(b) Planning of judicial seminars on community 
service restitution and its role in the criminal sanc- 
tioning process. 

(c) Identify eligible offenders who are currently 
incarcerated and pulling them out to do com- 
munity service work, wherever possible. 

(d) The program design must also be used as an 
educational tool for the future development of 
alternatives. And, recognizing the existing short- 
comings of alternatives, we must actively engage 
in advocacy and activism on larger issues.*® 

Finally, maintenance of at least a 50 percent 
level of utilization of CSR as an actual alternative 
to incarceration remains a very strong commit- 
ment of PACT, particularly in the near future. As 
less serious cases can be continually turned away 
and more pressure exists to sanction selected non- 
violent felons with CSR because of increasing jail 
and prison overcrowding, it might even be possible 
to increase significantly the utilization rate as an 
actual alternative to incarceration in the years 
ahead. 


Recent Impact of Strategies 


The impact of the revised criteria for use of com- 
munity service sentencing would be directly linked 
to PACT’s ability to ‘‘sell it’’ to local judges. 
Clearly, the two strongest arguments presented 
were related to funding reduction and jail/prison 
overcrowding. With the final phase out of an 
LEAA grant in one county and loss of CETA sup- 
port in another, the PACT Community Service 
Restitution Programs were facing very severe 
funding cuts. As a result, staffing of the programs 
was consolidated, necessitating a reduction in 
court referrals. Quality administration and 
monitoring of the CSR program could not continue 
with less staff and the same amount, or even more, 
referrals. Therefore, tighter eligibility criteria 
made good management sense, particularly since 
judges are concerned about the monitoring and 
accountability aspect of community service 
sentencing. 

With jail and prison overcrowding in Indiana at 
its highest level in recent history, it would seem 
rather irresponsible to not focus upon the im- 
mediate and critical need to utilize alternative 
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community-based sanctions for many of the 
relatively minor felony offenders we pack into the 
state institutions. Since the CSR program needs to 
reduce its caseload and make the optimum use of 
limited financial resources, increasingly accepting 
appropriate felony referrals for a community ser- 
vice sentence in lieu of costly incarceration would 
seem to be a very responsible act. 

In addition, local governments and agencies are 
now facing extremely difficult times in even pro- 
viding basic services, because of the dismantling 
of CETA. Putting relatively minor felony of- 
fenders to work as a form of repayment to the com- 
munity instead of isolating them in jails and 
prisons, at an enormous savings to the taxpayer, 
made sense. One might even say it was clearly in 
the self-interest of the local community to consider 
such a plan. 

Through identifying key points of self-interest 
for judges and other local actors, PACT staff went 
about the difficult task of implementing the con- 
clusions of their analysis. The type of arguments 
stated above provided helpful organizing tools. 
While it is certainly too soon to determine any 
long-term effect of the PACT experience, the im- 
mediate responses of judges in both Porter and 
Elkhart Counties are very encouraging. 

For example, the percentage of adult felony 
referrals into the Elkhart County CSR program 
rose dramatically, from 9 percent in September of 
1980 to 50 percent of all adult cases by the end of 
the first quarter of 1981.37 

The Porter County CSR program experienced a 
similar increase in felony referrals. Since its incep- 
tion in July of 1977 through October of 1980 only 7 
felony referrals came into the CSR program. Dur- 
ing the time of the PACT Task Force analysis and 
implementation, beginning in December of 1980 
through early March of 1981, 8 direct felony refer- 
rals were made to the CSR program, in lieu of 
prison time. Examples include: An offender con- 
victed of obtaining a controlled substance by 
fraud, a Class D felony, sentenced to 360 hours of 
community service work and 2 years formal proba- 
tion; a Class D theft offender who was sentenced to 
180 hours of community service work along with 2 
years formal probation, along with victim restitu- 
tion; an offender convicted of dealing in mari- 
juana, a Class D felony, sentenced to 100 hours of 
community service work and 10 weekends in a 
local jail; a young offender convicted of a Class C 


37PACT, Inc., Quarterly Report to Clark Foundation on Elkhard County CSR Pro- 
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burglary who in lieu of a 5-year prison sentence 
was sentenced to 30 days in the Indiana refor- 
matory, 30 days in the local county jail, 60 hours of 
community service work, and 5 years probation, 
along with participation in a local alcoholism pro- 
gram; and 2 Class C burglary offenders who in lieu 
of an initial sentence of 2 years in prison received a 
changed sentence of 20 days in the local jail and 
240 hours of community service work each, follow- 
ed by 6 months formal probation.38 

While the increased felony referrals and 
therefore the likelihood of being an alternative to 
incarceration were encouraging, the problems of 
successfully implementing a reform can be seen in 
the difficulty of controlling a judge’s desire to mix 
a number of sanctions and exceed the new upper 
limit of a CSR sentence. Through continued 
monitoring and evaluation, both extensive mixing 
of sanctions and exceeding the upper limit of 300 
hours should be able to be brought more under con- 
trol. 

Perhaps the single most encouraging sign ex- 
perienced by the Porter County CSR program is 
found in the very recent commitment of a very 
tough judge to use community service sentencing. 
This judge, who had not previously used the PACT 
CSR program, called upon PACT staff to learn 
more about the purposes of community service 
sentencing. In addition to the normal presentation 
about the program, staff informed the judge of the 
concern to increasingly use CSR as an appropriate 
sanction for certain felony offenders, in lieu of in- 
carceration. Following the conversation, the judge 
walked over to the county jail, talked with two con- 
victed felony burglars who were awaiting commit- 
ment to a state institution on a 2-year sentence, 
returned to his office, and called PACT staff to in- 
form them he would be resentencing these two 
Class C felons to 20 days in the jail and 240 hours 
of CSR, followed by 6 months of probation. 
Precisely because this judge had the reputation of 
being the toughest, his quick commitment to using 
CSR as an alternative to incarceration for felons, 
was extremely encouraging. 

Perhaps the well thought out strategies of PACT 
in ‘‘selling’’ the new criteria in a firm but 
diplomatic style were actually paying off in both 
Elkhart and Porter County. Experience in the 
“short run’’ would seem to confirm this, although 
whether or not it holds out over time is yet to be 
determined. 


Suggested Guiding Principles 


Growing out of the experience and analysis of 
the PACT model of community service sentencing 
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in four mid-size conservative cities in northern In- 
diana the following ‘‘suggested guiding prin- 
ciples’’ are offered for attempting to implement the 
increasingly popular reform of community service 
by offenders. These are presented as both descrip- 
tive of the PACT model and suggestive of the type 
of issues those of us committed to reducing our Na- 
tion’s heavy reliance upon prison must address 
more frequently. 

(1) The primary purpose of Community Service 
Restitution (CSR) is as a practical and appropriate 
criminal sanction for many offenders who cur- 
rently go to jail or prison for less serious offenses. 
It is based upon the principle of ‘‘making right’’ 
with the community that has been victimized. Asa 
criminal sanction, or punishment, CSR has very 
measurable benefits to the community, through its 
provision of free work to a wide variety of govern- 
ment and nonprofit agencies. 

(2) A secondary function of CSR may be a cer- 
tain rehabilitative or restorative function to the of- 
fender as he or she symbolically repays the com- 
munity for the offense committed. This, however, 
is extremely hard to measure and should not be 
considered the primary focus of CSR. As such, 
participation of the offender in any ‘‘treatment’”’ 
programs or counseling should be on a totally 
volunteer basis with no linkage to either increas- 
ing or decreasing the number of CSR hours. CSR 
should stay clear from the medical model and the 
whole notion of rehabilitation since it has many 
merits in and of itself that warrant its use as a 
criminal sanction. 

(3) CSR should strengthen criminal accoun- 
tability and victim repayment in the broadest 
sense of the word, be it individual victims or the 
collective victims represented by the larger com- 
munity. It is realized, however, that measuring 
‘criminal accountability’ might be quite difficult. 

As such, it is extremely important that offenders 
in the program are, in fact, held accountable. 
Simply put, if they don’t do the work after so many 
tries they do the time in jail or prison. Without this 
clear linkage between CSR and possible incarcera- 
tion, CSR will be difficult to ever view as a 
legitimate punishment and as a true alternative to 
incarceration. If offenders placed in CSR are not 
held accountable for their work assignments, the 
credibility and support of CSR can quickly be 
destroyed. In order to maintain the integrity of vic- 
tim repayment to the broader community through 
symbolic restitution, it is extremely important 
that the offenders who perform work for various 
government or community agencies are monitored 
by program staff or volunteer supervisors. 


(4) CSR should be viewed along a continuum of 
criminal sanctions ranging from prison incarcera- 
tion as the most repressive and intrusive punish- 
ment to probation on the other extreme as the least 
intrusive and most lenient criminal punishment. 
CSR would fall somewhere between those two ex- 
tremes. 

(5) While it is desirable that CSR be primarily 
an alternative to jail or prison incarceration, the 
actual implementation of this goal within the 
criminal justice system is extremely difficult, 
despite the design of the program. 

(6) The clearest way in which CSR can be an ac- 
tual alternative to jail or prison incarceration 
might be found in post-incarceration referrals to 
the program. This would involve identifying eligi- 
ble offenders who are currently in prison or jail 
and pulling them out to do community service 
restitution. Obviously, this is a rather clear alter- 
native to jail or prison. However, even this model 
could be abused over time as judges might well in- 
carcerate more, knowing that many, if not most, 
will eventually be pulled out through CSR. 

(7) The next best way of using CSR as a jail or 
prison alternative might be to identify general 
categories of offenses and circumstances that 
previously resulted in a sentence of incarceration. 
These offenses then should be referred to CSR. 

(8) A strategy worth examining further in using 
CSR as an alternative to incarceration is ap- 
proaching it through the perspective of public 
defenders and defense attorneys who are most 
likely to have the interest of the offender in mind 
in terms of finding nonincarcerative punishment. 
The model for this would be the Client Specific 
Planning approach used by the National Center on 
Institutions and Alternatives in Washington, D.C. 

(9) Apart from use as an alternative to incarcera- 
tion, CSR might be a very appropriate alternative 
to an extended period of supervision on probation 
for some cases. For example, rather than remain- 
ing on probation for a 1- to 2-year period, the of- 
fender could be given the option to complete a 
relatively short period of supervised community 
service work during a 30- to 60-day period. While 
involvement in such a CSR commitment would be 
far more intrusive than standard probation, the 
criminal sanction would be administered and com- 
pleted in a much quicker period of time and the in- 
dividual would therefore not be under the net of 
social control for such a long period of time. 

(10) CSR must be viewed as a criminal punish- 
ment. Unless it is viewed as a legitimate criminal 
punishment in and of itself, it will not be taken 
seriously by judges as a replacement for other 
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forms of punishment. It will continue to be per- 
ceived as a nice additional program for offenders 
who need help. 

(11) As much as possible, CSR should be used as 
a sole sanction without tacking it onto probation, 
fines, and other types of penalties. This 
strengthens its perception as a legitimate punish- 
ment. With more serious felony cases, however, it 
might be appropriate to use CSR along with other 
sanctions. 

(12) Commitments to CSR should not widen the 
net of social control by either placing individuals 
who previously would not have received any 
criminal sanction into a new type of criminal 
punishment, or significantly increasing the actual 
sanction from what was previously used. A key 
question is how does one measure the negative 
aspect of being under the net of social control. For 
example, is the critical factor in widening the net 
of social control the duration of time under which 
an offender is subject to that social control or the 
degree or severity of that control? Is a 2-year com- 
mitment on formal probation more intrusive to the 
individual offender than a 2-month commitment to 
community service restitution work? This could 
probably be argued both ways. 

(13) Particularly when CSR is used as an alter- 
native to criminal sanctions other than prison or 
jail incarceration, it is extremely important that a 
clear trade be identified between the severity of 
the sanction to which CSR is an alternative and 
the number of hours assigned for CSR. 

(14) A goal of CSR must be to continually strive 


for matching offender talents and skills to the ac- 
tual community service work orders whenever this 
is both possible and acceptable to the offender. 
Every attempt should be made to not simply view 
CSR as a modified chain gang commitment in 
which the offender is essentially exploited to do 
slave labor for the state. : 


(15) Despite a strong commitment to the concept 
of developing effective alternatives to incarcera- 
tion, it is probably extremely naive and unrealistic 
to think that CSR at the present time in American 
history can be used very frequently as a true alter- 
native to jail or prison incarceration. Even the far 
broader and more developed use of Community 
Service Orders in England raises serious ques- 
tions about it always being an actual alternative to 
prison as initially intended. 


(16) This does not reduce the fact that programs 
can be rigidly designed to be an alternative and 
that a good portion of their clients are, in fact, 
alternative cases. It simply recognizes the fact that 
the status quo of the criminal justice system often 
tends to adapt itself to any new reforms or pro- 
grams, with little actual change resulting. 


(17) Finally, a CSR program that is designed as 
an alternative to incarceration, despite the recogni- 
tion of system abuse, can play an important educa- 
tional and advocacy role within the local and 
broader criminal justice arena. Actual operation of 
good alternative models provides a_ strong 
credibility base for public policy and advocacy on 
behalf of alternatives to incarceration. 


S INCE I became a Federal district judge in 1961, I have often wondered why, in placing 
defendants on probation, we could and should not require more of them than that they not 
disobey the law and, when appropriate, that they maintain employment and make restitution. 
Specifically, I wondered why, in most cases, they could and should not be required to do some 
work, without pay, for public or charitable agencies. The more I thought about this possibility the 
more sense it made to me. 


—BAILEY BROWN 


The Legal History of Capital Punishment 
in Massachusetts 


By EDWIN POWERS* 


O EXECUTE or not to execute—that is the 
[perennial question that has tormented men’s 

minds and inflamed their emotions ever since 
the Pilgrim authorities in 1630 were shocked by 
Massachusetts’ first murder. John Billington, who 
arrived on the Mayflower in 1620, ‘‘one of the pro- 
fanest’’ on board, quarreled with a neighbor and 
‘‘shote him with a gune, whereof he dyed.’’ He was 
found ‘‘guilty of wilfull murder by plaine & 
notorious evidence’’ and came to an ignominious 
demise with a rope around his neck. 

The legal history of capital punishment in 
Massachusetts is both dramatic and highly con- 
troversial. The General Court (legislature) in 
Boston drafted its first capital law in 1641: ‘‘If any 
man after Legal Conviction shall Have or Worship 
any other God, but the Lord God he shall be put to 
death.”’ 

This law, derived directly from the first of the 
Ten Commandments, led to no indictments for it 
was, indeed, practically unenforceable. 

Although no one was put to death for committing 
this crime there were two groups of offenders who 
might have qualified for prosecution. (1) The In- 
dians who, judged by Puritan orthodoxy, wor- 
shipped the Devil or some pagan God. From about 
1646 until 1675 the Rev. John Eliot was said to 
have converted many of the ‘‘pagans’’ to Protes- 
tant Christianity. (The Puritans said on many oc- 
casions that one of the purposes of the Plantation 
was to convert the Indians, not to kill them for 
their ignorance.) (2) Quakers, the first subversives 
in New England, whose purpose, the Puritans 
feared, was to overthrow the government came 
under sharp criticism. In 1677 an infuriated 
magistrate in a confrontation in his courtroom 
with Margaret Brewster, a Quaker who had pur- 
posely interrupted worship in the Old South 
Church and created a ‘‘most amazing uproar,”’ 
scolded her with these words: 


You are led by the Spirit of the Devil, to ramble up and 
down the country, like Whores and Rogues a Cater- 


wawling. . .There is but one God, and you do not worship thet 
God which we worship. 


Quakers first came to Boston in 1656 and had 
said to the authorities ‘‘we shall not bow down to 
your God.”’ (Four Quakers were eventually hanged 
but not simply because of a theological dispute as 
to which God was the ‘“‘Lord God,’ but for many 
other reasons.) 

Eleven other capital laws were enacted at the 
same time, each derived from the Old Testament 
and for the most part taken from the Books of 
Genesis, Exodus and Leviticus.! Before the 
Massachusetts Bay Colony charter was vacated 
by the King’s High Court of Chancery in 1684 25 
capital laws had been enacted, 21 with a man- 
datory death penalty. Two called for a hanging 
only on second or third conviction, and two pro- 
vided for a possible alternative. The Bay Colony, 
however, did not prove to be a ‘“‘hanging colony.”’ 
Relatively few violators of these laws were ex- 
ecuted. The courts were reluctant to condemn an 
offender to death and juries were reluctant to con- 
vict unless the crime was particularly atrocious or 
the accused was a witch, or a Quaker who had 
returned to the Colony, spreading anew his or her 
‘‘damnable heresies,’’ after being expelled with a 
death warning not to return. 

Our history shows a steady decline in the 
number of crimes calling for a possible hanging. In 
the period of government under the second charter 
(1691-1774) called ‘‘The Province of the 
Massachusetts Bay in New England’”’ the number 
of capital laws was reduced to 14. The Com- 
monwealth government (1780 to the present) at the 
outset believed that there were only seven crimes 
that should call for a hanging upon convic- 
tion—murder, sodomy, burglary, robbery, arson, 
rape, and treason against the Commonwealth. 

In the 1800’s it was evident that when a severe 
penalty outweighed the seriousness of the crime 
the normal course of the administration of justice 
was impaired. Objections were raised, particularly 


*The author, who resides at West Yarmouth, Massachusetts, 
is a former deputy commissioner of the Massachusetts Depart- 
ment of Correction and is presently research consultant for the 
Crime and Justice Foundation. 


‘They were: witchcraft, blasphemy, murder, manslaughter, killing by poisoning 
“or other such Devilish practice,” bestiality, abomination (sex behavior between two 
men), adultery (by man or woman if she was married or e ), man-stealing (refer- 


ring to stealing a male servant or slave), false witness in a capital case, and insurrec- 
tion or rebellion against the Commonwealth. 
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to the taking of a life when no life was lost in the 
commission of the crime. In the General Court in 
1849 a Committee of the House reported: 


That juries will either disagree, or will generally acquit, in 
all trials for capital offences, other than downright murder, 
has latterly become a fact of the greatest notoriety—well 
calculated to alarm every friend of pure justice—to under- 
mine the foundations of law. 


From 1804 to 1846 four or five Massachusetts 
governors had advocated some amelioration of the 
capital laws. Governor Marcus Morton in 1840 
said ‘‘The severity of criminal law renders their 
execution difficult, and thereby defeats the object 
of them.’’ Governor George N. Briggs in 1846 saw 
‘“‘grave and serious evils’ in making punishment 
too severe. Governor Edward Everett (who a few 
years later became president of Harvard College) 
suggested in 1836 the ‘‘experiment’’ of a sort of 
moratorium on the death penalty to see if crimes 
increased or decreased during a period of no death 
penalties. (A scientifically sound idea but totally 
impractical.) 

In that same year (1836) a legislative committee 
of the House reported, in part: 


For many years past there has been a growing disposition 
both in the Old and in the New World, to diminish the fre- 
quency of capital punishments. ...The time has fully come 
for the total abolition of the punishment of death, and in this 
sentiment a very large class of our fellow citizens concur. 


In 1846 the Massachusetts Society for the Abolition 
of Capital Punishment in its first annual report com- 
mented that ‘‘public sentiment has now reached 
that point that no execution can take place without 
a very open demonstration of feeling against this 
form of punishment.”’ 

A House document in 1851 called attention of the 
General Court to ‘‘the principle advanced by 
Becarria (an Italian jurist and economist whose 
book on Crime and Punishment was published in 
1764 and is still widely quoted) and now univer- 
sally conceded to be correct, is, that ‘crimes are 
more effectively prevented by the certainty than 
the severity of punishment.’ ”’ 


By 1852 all capital laws except the law providing | 


death for murder (‘‘wilful murder of malice 
aforethought’’) were repealed or diveried to life im- 
prisonment. A strong abolition movement going 
back to the 1830’s fought for complete and perma- 
nent abolition and its successors have not yet 
given up. 

In his inaugural address in 1861, Governor John 
A. Andrew made this auspicious prediction: 


The infliction of the penalty of death as a punishment for 
crime will one day be discontinued among civilized 
men...and it will initiate a new era in the progress of 


Massachusetts when she shall conform her penal legislation 
to the most enlightened principles of criminal 
jurisprudence. ... 


Some important modifications of this one capital 
law were adopted after 1852: 

(1) Permitting crowds of people to watch a man 
hang by the neck until he died was an approved 
legal procedure in the 17th and 18th centuries in 
Massachusetts but by the middle of the 19th cen- 
tury, or even before then, it became for many an 
odious and gruesome exhibition. To some, it may 
have been a public demonstration of the truth of 
the platitude ‘‘crime doesn’t pay’’; thus carried 
along with the merciless spectacle was a message 
of deterrence. At any rate, the legislature decided 
in 1853 that the ceremony should be carried out in- 
conspicuously behind the walls of a jail where only 
the officials and a few invited guests could observe 
the execution. In that year public hangings were 
banished forever from Massachusetts. 

(2) In 1858 the legislature voted to divide the 
crime of murder into two degrees, following the 
practice in some of the other states. First degree 
would comprise murder committed with 
‘‘deliberately premeditated malice aforethought,”’ 
or in the course of committing or attempting to 
commit a crime punishable by life imprisonment 
(the so-called ‘‘felony murder’’) or murder ‘‘with 
extreme atrocity or cruelty.’’ If the murder did not 
appear to the jury to be in the first degree it could 
be declared murder in the second degree—usually 
lacking in deliberate premeditation. Only a first 
degree murder conviction mandated the death 
penalty. (Still the law today, unchanged since 
1858.) This division of murder into two degrees 
may relieve the burden on a jury (although that 
may not have been the intent of the law), if in the 
case before them they were indecisive about a 
guilty verdict with a mandatory death sentence. 

(3) In the late 19th century popular repugnance 
to hanging was evident, even though public hang- 
ings had been abandoned in1853. New York State, 
in 1888, had legalized death in murder cases by 
electrocution—the first state to do so. In 1890 an 
‘‘electric chair’’ at Auburn Prison claimed its first 
victim. 

(4) The legislature questioned whether hanging, 
practiced in Massachusetts for more than two and 
a half centuries, should be replaced by some 
method that would be quicker and more efficient. 
In i893 a novel idea was presented and discussed 
at some length in the legislature and finally re- 
jected. Proponents claimed it would be more mer- 
ciful and certainly more economical and less 
dramatic to administer chloroform to the con- 
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demned who would then die peacefully, if not hap- 
pily. 

(5) The legislature finally enacted a law in 1898 
to effect a quick and ‘“‘merciful’”’ (?) death by ‘‘caus- 
ing a current of electricity of sufficient intensity to 
cause death to pass through the body of the con- 
vict, and the application of such current shall be 
continuous until he is dead.”’ 

Although the Massachusetts statute on the death 
penalty (Chap. 265, sec. 2 of the General Laws) has 
never been repealed since its enactment at the very 
beginning of the Commonwealth government there 
has been no need for the ‘electric chair’’ for the 
past 34 years. All men sentenced to death in that 
period have in each instance been granted a Gover- 
nor’s commutation to a life sentence. 

The ‘‘electric chair’’ claimed its first victim in 
the State Prison in Charlestown on January 4, 
1901. Since then electric currents have taken the 
lives of 64 others—all males, as no women have 
been executed here in this century. The last execu- 
tion in Massachusetts was on May 19, 1947. 

(6) Should there be no room for mercy where 
there were mitigating circumstances even though 
the defendant after a fair trial was found guilty of 
murder beyond a reasonable doubt? Governor 
John D. Long who considered capital punishment 
‘‘an outrage on human sensibilities. . .out of ac- 
cord with the spirit of the age’’ proposed in an ad- 
dress to the General Court in 1881 that the jury, 
‘‘The one tribunal which, above all others, reflects 
the sentiment of the community,”’ be permitted to 
recommend mercy, in which case the defendant 
would be sentenced to life imprisonment. The 
General Court said ‘‘no’’ and for many years op- 
posed this innovation. In 1907 the Senate voted 
favorably but the House defeated a ‘‘mercy bill’ 
by one vote. By 1950 Massachusetts was one of 
three states that still clung to the mandatory death 
penalty. In 1951, 70 years after Governor Long’s 
recommendation, a law was enacted, providing 
that the jury may recommend that the death pen- 
alty be not imposed after a verdict of guilty of 
murder in the first degree provided the murder had 
not occurred in the commission of or attempt to 
commit rape. Upon such recommendation by a 
unanimous vote of the jury the court must 
sentence the accused to life imprisonment without 
parole. 

(7) An official Special Commission for the Study of 
the Death Penalty in Massachusetts recommended in 
1958 in its majority report that the death penalty 
be removed from our criminal laws. Ten years 
later, an advisory referendum made it clear that 
about 61 percent of Massachusetts voters would 


prefer to retain the penalty for first degree murder. 
With the current increase in illegal homicides 
reported, there is little doubt that a similar referen- 
dum today would produce a similar or stronger 
preference. 

(8) On June 9, 1972, the United States Supreme 
Court in a five to four decision made a historic pro- 
nouncement affecting approximately 600 
prisoners then confined in ‘‘death rows’’ in state 
and Federal prisons. In that Furman v. Georgia case 
the Court held that infliction of the death penalty 
was unconstitutional as it violated the eighth 
amendment that prohibits ‘‘cruel and unusual 
punishments.’’ The opinion was not contingent so 
much on the irreversible nature of the penalty per 
se as it was on the manner in which, at that time, it 
was being administered. 

In an unusually long decision (118 pages and 360 
footnotes), each justice presented his own opinion. 
Only two believed that any death penalty would be 
unconstitutional. The majority held that the trial 
courts throughout the country were imposing 
death sentences arbitrarily with no standards and 
with unguided judicial discretion. Space permits 
only a few excerpts from the record: 


If an execution has any effect at all, it more likely tends to 


lower our respect for life and brutalize our values. (Justice 
Brennan) 


So wantonly and so freakishly imposed. (Justice Stewart) 


Selectively applied, feeding prejudices against the accused if 
he is poor and despised, poor and lacking political clout, or if 


he is a member of a suspect or unpopular minority. (Justice 
Douglas) 


The Court, nevertheless, had left the door open 
for possible approval of subsequently revised 
capital laws that clearly avoided arbitrary or 
discriminatory practices and satisfactorily met the 
objections raised by the majority opinion. The 
Court did not proscribe the death penalty per se. 

In the following 8 years 35 states (and the Con- 
gress) enacted new death penalty laws that have in 
some cases met the Supreme Court requirements. 

(9) The Massachusetts General Court (the 
legislature) enacted a revision of the sentencing 
procedure (Chapter 488, Acts of 1979) in first 
degree murder cases, also designed to meet those 
requirements. It would mandate a presentence 
hearing and the consideration by the jury of ag- 
gravating and mitigating circumstances listed in 
the statute. A binding recommendation by the jury 
to the judge that the death penalty not be imposed 
would not require a finding of any mitigating cir- 
cumstance, but if its recommendation was for a 
sentence of death it must find at least one ag- 
gravating circumstance unless the offense is 
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treason or aircraft hijacking. All death sentence 
recommendations would have to be reviewed by 
the Supreme Judicial Court after it was supplied 
with complete factual data concerning the defen- 
dant, including possible extraneous influences 
upon the jury. Both prosecutor and defense 
lawyers could submit briefs and oral arguments to 
the Court. The Court could then affirm the 
sentence or remand the case for resentencing. 

The General Court had prefaced Section one of 
the proposed Chapter 488 by a lengthy declaration 
of facts and opinions—a somewhat unusual pro- 
cedure. (Unusual today, but many years ago a 
preamble was useful in giving the legislative 
reason for an enactment.) The declaration stated, 
in part: The ‘‘proposed legislation is the result of 
long study and review of the work and experience 
of other jurisdictions which have satisfied all 
those norms demanded by the Supreme Court of 
the United States to safeguard against all of the 
elements of arbitrariness and capriciousness con- 
demned by said Court in former state death pen- 
alty statutes.’’ The declaration also took the posi- 
tion that it has ‘‘defined those crimes and those 
criminals for which capital punishment is most 
probably an effective deterrent.’’ It also made it 
clear ‘‘that the ability of the people of the Com- 
monwealth to express their preference [as they did 
in 1958 in a referendum, as stated above]. . .must 
not be shut off by the intervention of the judicial 
department. . .in a democratic society legislature, 
and here, in this commonwealth, the general court 
is the body constituted to respond to the will of the 
people. . .’” The question of capital punishment ‘‘is 
one for the General Court to decide.”’ 

Before the constitutionality of Chapter 488 could 
be tested by the U.S. Supreme Court, the Supreme 
Judicial Court of Massachusetts was brought into 
the picture. 

(10) The District Attorney for the Suffolk 
District decided to proceed cautiously in dealing 
with this newly enacted law, incorporated into 
Chapter 279, sec. 53-56 of the General Laws. 
Before proceeding to trial of four men who had 
been indicted for first degree murder, and were 
awaiting trial, the District Attorney on January 9, 
1980 filed a complaint in the Supreme Judicial 
Court of Massachusetts seeking a declaratory 
judgment as to the constitutionality of this law.” 

This statute, the Court said, ‘‘presents a matter 
of public importance beyond the parties.’’ All 
district attorneys in the Commonwealth in pro- 


District Attorney for the Suffolk District v. Watson, 1980 Mass. Adv. Sh. 2231. 


secuting capital cases must be responsible for 
following ‘‘extraordinary procedures,’’ if the 
Court holds this statute to be constitutional. If not 
so held, the procedure remains as it has been from 
the very beginning. The statute was not tested in a 
trial of an indicted murderer. A trial of that sort 
might not have promptly reached the Supreme 
Judicial Court on appeal or the U.S. Supreme 
Court. Its constitutionality could be decided, 
however, in a declaratory judgment. 

The Court, by a vote of six to one, decided that 
the new law ‘‘contravenes the prohibition against 
cruel or unusual punishment, contained in Art. 26 
of the [Massachusetts] Declaration of Rights, on 
each of two counts: (1) the death penalty is unac- 
ceptably cruel under contemporary standards of 
decency, and (2) the death penalty is administered 
with unconstitutional arbitrariness and discrimi- 
nation.”’ 

When Art. 26 was made part of the State Con- 
stitution 200 years ago the death penalty was not 
considered unconstitutional. (There were, in fact, 
29 executions in the first decade of the Com- 
monwealth government.) But the Court today 
makes its decisions in the light of contemporary 
circumstances or, to use a much quoted phrase 
from a U.S. Supreme Court decision in 1958, ‘‘the 
evolving standards of decency that mark the pro- 
gress of a maturing society.”’ 

It was evidently the expectation of the 
legislature that this new law would fulfill all the 
constitutional requirements of the U.S. Supreme 
Court as set forth in the Furman v. Georgia case. ‘‘It 
may be,’’ Chief Justice Hennessey stated, ‘‘that C. 
488 would meet the Federal constitutional re- 
quirements, if tested, but here we appraise the 
statute under art. 26 of the Declaration of Rights of 
the State Constitution.’’ The Court’s point of view, 
as we see it, was that statutory guidelines and 
standards for juries alone, with some new obliga- 
tions placed upon the trial court, will not 
necessarily ‘‘be entirely curative’’ in removing ar- 
bitrary and discriminatory procedures in deciding 
who shall die and who shall be spared. Discre- 
tionary decisions are made in such cases, the 
Court pointed out, not only by juries but by those 
who are not guided by statutory standards—the 
police, prosecutors, defense counsel and trial 
judges. In spite of standards, the Court stated, 
‘decisions may rest upon. . .the level of public out- 
cry.’ ‘‘Chance and caprice’’ may continue to in- 
fluence sentencing. 

The lone dissenter, Justice Quirico, was critical 
of the majority opinion, for it ‘‘has completely 
stripped the Legislature of the constitutional 
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power which it has heretofore possessed and exer- 
cised for two hundred years to determine, in its 
wisdom and discretion, when and in what cir- 
cumstances the public good requires the imposi- 
tion of the death penalty for murder in the first 
degree.’’ Referring to the ‘‘standards of decency”’ 
(a quote from the majority opinion) Justice Quirico 
reminded the Court that the U.S. Supreme Court in 
a 1976 case (Gregg v. Georgia) concluded that ‘‘it is 
now evident that a large proportion of American 
society continues to regard (capital punishment) as 
an appropriate and necessary criminal sanction.”’ 

But to Justice Quirico the issue was not a con- 
sideration of capital punishment ‘‘as a matter of 
Commonwealth policy’’ or as to the Justices’ in- 
dividual opinions for or against that penalty, but 
rather ‘‘whether the Legislature has the power, 
under the Constitution of the Commonwealth, to 
enact a statute mandating capital punishment...’ 
such as chapter 488. ‘‘I conclude,’’ the Justice 
wrote, ‘‘that the legislature has the power. . .and I 
reach that conclusion without regard to any per- 
sonal views which I may have on the ‘expediency, 
wisdom or necessity’ of capital punishment.’’ He 
cited a statement by Chief Justice Burger (in 
Furman v. Georgia): ‘“‘in a democratic society 
legislatures, not courts, are constituted to respond to 
the will and consequently the moral values of the 
people.’”’ (emphasis added). Justice Quirico 
respectfully disagreed with the decision of the 
court that the new law was unconstitutional. 

The Supreme Judicial Court has now proscribed 
all executions in Massachusetts. Does that mean 
there will never again be an official execution? 
Because the majority of voters in this State would, 
evidently, prefer a return of the death penalty, 
there is a possibility that at some future date there 
may be a reversal by an appellate court or an 
amendment added to the State Constitution to 
make that return possible. 

Justice Liacos, concurring with the majority 
opinion, maintained that ‘“‘The Massachusetts 
Constitution recognizes that there are some 
punishments so abhorrent, so offensive to evolved 
standards of decency, that no justification can sup- 
port their employment... .This [capital punish- 
ment] is a punishment antithetical to the spiritual 
freedom that underlies the democratic mind.”’ 

In writing of the ‘‘raucous spectacles of earlier 
times,’’ he refers in a footnote to hangings in the 
17th century, citing Crime and Punishment in Early 


3published by Beacon Press, Cambridge, Mass., in 1966. See chapter 9, ‘‘They 
Shall Surely Be Put to Death.” 


Massachusetts, a book written by the author of this 
article.? 

Let us, then, conclude our brief history of capital 
punishment in Massachusetts by bringing to life, 
to underscore the Justice’s reference, an actual 
ceremony in Boston preceding the dispatch of a 
condemned murderer where justice was swift and 
certain and the ‘‘raucous spectacle’’ was witnessed 
by a public preoccupied with death. 

The General Court had decided in 1641 that a 
condemned person should not be hanged until at 
least four days had elapsed since his conviction. 
This brief period would allow time for him to make 
his peace with God and give ministers an opportu- 
nity to preach their customary ‘‘execution ser- 
mons’’ in the presence of the condemned and the 
public. As their sermons are too lengthy to include 
here, excerpts of parts of three sermons will il- 
lustrate a tradition that has long since been aban- 
doned. 

James Morgan in a drunken braw! in 1685 had 
killed a man ‘“‘by running a spitt into his belly a lit- 
tle above the navell.’’ The court found him ‘‘wor- 
thy of death.’’ Evidently no one disputed that find- 
ing, not even Morgan himself. (Today, a sentence 
in a comparable case would more likely be for se- 
cond degree murder or manslaughter.) 

The condemned man had the “‘honor’’ of being 
the focus of sermons on his last days by three 
distinguished preachers: Cotton Mather, Joshua 
Moody, and Increase Mather, father of Cotton. 

The Rev. Cotton Mather, born in Boston, a 
graduate of Harvard College, class of 1678, and 
minister of the Second Church in Boston, was 22 
years old at the time. He requested Morgan ‘“‘at 
this hour’’ to ‘‘think of an interest in Christ.’’ He 
said, in part: 

Surely when the Executioner is laying the Cold Cloth of 
Death over your Eyes, the Look, with the Shriek of your 
Soul, will then say, ‘‘O now a Thousand Worlds for an In- 
terest in Jesus Christ!’’ Surely a few minutes after that, 
when your naked Soul shall appear before the Judgment- 
Seat of the Most High, you will again say, an Interest in 
Jesus Christ, is worth whole Mountains of Massive 
Gold!. . . .The sharp Ax of Civil Justice will speedily cut you 
down; O for a little good Fruit before the Blow! [The preacher 
then urged him to ‘‘employ the last few minutes of your life”’ 


to warn the crowd ‘‘to take heed of those things which have 
been destructive unto you.’’] 


The Rev. Joshua Moody, pastor of the First 
Church in Boston and a graduate of Harvard Col- 
lege, class of 1653, added his melancholy thoughts 
on the subject of Morgan’s last Judgment. He said 
in part: 


You seem to bewail your Sin of Sabbath-breaking: Well, 
know that you shall never have another Sabbath to 
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break. .. .It is a very awful thing to us to look on you, a Per- 
son in your Youth, Health, and Strength, Brests full of Milk, 
and Bones moistened with Marrow, and then to think that 
within so many Days, this Man, tho’ in his full strength, 
must Dye: And methinks it shou’d be much more awful to 
you. [The preacher then reminded him that ‘‘in the Grave 
there is no Repentance, no Remission’’ but assured him there 
was still time...‘‘Paul was a Murderer, and yet Par- 
gona. 


The Rev. Increase Mather, one of the most 


renowned of the Puritans, pastor of the Second 
Church in Boston during most of his career and 
from 1685 to 1701 president of Harvard College 
from which he had graduated with the class of 
1656, stood close to the gallows in the presence of 
the condemned and the hangman and faced a 
crowd estimated by an eyewitness at almost five 
thousand. As there had been no hanging in Boston 
for the past 7 years some spectators had ‘‘come fif- 
ty miles to see it’’. He addressed his stern and 
reproachful remarks directly to James Morgan: 


. ..Consider what a Sinner you have been; The Sin which you 
are to dye for, is as red as Scarlet; and many other Sins has 
your wicked Life been filled with. You have been a stranger 
to me; I never saw you; I never heard of you, until you had 
committed the Murder, for which you must dye this Day; but 
I hear by others that have known you, how wicked you have 
been; and you have your self confessed to the World, That 
you have been guilty of Drunkenness, guilty of Cursing and 
Swearing, guilty of Sabbath-breaking, guilty of Lying, guilty 
of Secret Uncleanness; as Solomon said to Shimei, Thow 
knowest the Wickedness which thine own heart is privy to; 
so I say to you: and that which aggravates your guiltiness 
not a little, is, That since you have been in Prison you have 
done Wickedly: You have made your self drunk several 
Times since your Imprisonment; yea, and you have been 
guilty of Lying since your Condemnation. 

Consider what misery you have brought upon your self: on 
your Body, that must dye an accursed Death; you must hang 
between Heaven and Earth, as it were forsaking of both, and 
unworthy to be in either. And what misery have you brought 
upon your poor Children? You have brought an Everlasting 
Reproach upon them. How great will their shame be, when it 
shall be said to them that their Father was hang’d? Not for 


his Goodness, as many in the World have been; but for his 
Wickedness: Not as a Martyr, but as a Malefactor: But that 
which is Ten thousand thousand times worse than all this, is, 
That you have (without Repentance,) brought undoing 
Misery upon your poor, yet precious Soul: Not only Death on 
your Body, but a second Death on your never-dying Soul: O 
tremble at that!.... 


At the conclusion of the last sermon, Morgan 
was given the opportunity of addressing the crowd 
in a brief interval before the hangman was to per- 
form his part in the ceremony. He was obviously 
sober, repentant and sincere. He said, in part: 


I pray GOD that I may be a Warning to you all, and that I 
may be the last that ever shall suffer after this manner. In 
the fear of GOD I warn you to have a Care of the Sin of 
Drunkenness, for that’s a Sin that leads to all manner of Sins 
and Wickedness: (Mind and have a Care of breaking the 
Sixth Commandment, where it is said, Thou shalt do no 
Murder.) For when a Man is in drink, he is ready to commit all 
manner of Sin, till he fill up the Cup of the Wrath of GOD, as 
I have done, by committing that Sin of Murder. I beg of 
GOD, as I am a Dying Man, and to appear before the LORD 
within a few Minutes, that you may take notice of what I say 
to you: Have a Care of Drunkenness and ill Company, and 
mind all good Instruction, and don’t turn your back upon the 
Word of GOD, as I have done. When I have been at a 
Meeting, I have gone out of the Meeting-House to commit 
sin, and to please the Lust of my flesh: and don’t make a 
mock at any poor Object of Pity, but bless GOD, that he hath 
not left you as he hath justly done me, to commit that horrid 
Sin of Murder. ...” 


The final scene was described by eyewitness 
John Dunton, a young man who had just come 
from London where he was in the bookselling 
business. He wrote, in a letter to his English 
friends, from which this excerpt was taken: 


After he had been about an hour at the Gallows, and had 
prayed again, his Cap was pulled over his Eyes, and then 
having said, ‘‘O Lord, Receive my Spirit; I come unto thee, O 
Lord; I come, I come, I come’’; he was Turned off, and the 
multitude by degrees dispers’d. I think, during this Mourn- 
ful Scene, I never saw more serious nor greater Compassion. 


HEN courts, governors, attorneys general, and penal reform commissions will openly reject 
W executions, death sentences, and capital statutes despite the predictable grumbling from 
yahoo constituents, there is considerable hope that capital punishment in this Nation will soon 


pass from desuetude into oblivion. 


— Huco ADAM BEDAU, Pu.D. 


Legal Responsiblities of Probation and 
Parole Officers: Trends, General 
Advice, and Questions* 


By ROLANDO V. del CARMEN, J.S.D. 
The Criminal Justice Center, Sam Houston State University, Huntsville, Texas 


TRENDS 


Court decisions continue to widen the net and 
add to the category of officials who may now be 
held legally responsible for acts done while in of- 
fice. What started as sporadic liability lawsuits 
directed primarily at prison personnel have now 
evolved into a nationwide pattern of greater liabili- 
ty for all public officials. 

The trend is spreading to the private sector. Pro- 
fessionals and practitioners in the fields of 
medicine, clinical psychology, education, law, and 
religion, have been sued in increasing number 
under state law. Court congestion has become a 
serious concern and liability suits have certainly 
aggravated the problem. 

Given this trend, probation and parole officers 
must be careful and properly informed. As public 
officers, they are vested with varying degrees of 
authority essential for effective task performance. 
With this authority comes an obligation to act 
responsibly. Unlike in the past, the general public 
now demands accountability in all phases of 
public service. This is particularly true in the 
criminal justice system where life and personal 
liberty are at stake. This accountability takes the 
form of possible civil or criminal liabilities for 
breach of duty. The courts have long abandoned 
their ‘‘hands-off’’ policy in favor of the ‘‘open 
door’’ era vis-a-vis citizen complaints. Account- 
ability, court scrutiny, and greater visibility are 
realities which probation and parole officers will 
have to learn to live with and cope. 


GENERAL ADVICE 


A questionnaire sent by project staff to all of- 
fices of attorneys general in the United States in- 
cluded the following question: ‘‘What three most 
important bits of legal advice would you give pro- 


*This article is based on chapter XIII of A Manual on Legal 
Responsibilities of Probation and Parole Officers, a project of 
the National Institute of Corrections, U.S. Department of 
Justice (NIC Grant Award #BZ-5). 


bation and parole officers to help them avoid or 
lessen possible legal liability in connection with 
their work?”’ 
Ranked in the order of response frequency, the 
top five answers were as follows: 
¢ Document your activities. Keep good records. 
(40%) 
Know and follow department rules and 
regulations and your state statutes. (35%) 
Arrange for legal counsel and seek legal ad- 
vice whenever questions arise. (27%) 
Act within the scope of your duties, and in 
good faith. (20%) 
Get approval from your supervisor if you 
have questions about what you are doing. 
(18%) 


Other bits of advice (in descending order) were: 

¢ Keep up with developments in your field (e.g., 
relevant legal developments, new statutes, 
new departmental regulations). Ignorance of 
the law or regulations excuses no one. 

Use common sense. 

Review important decisions with super- 
visors. 

Undertake thorough investigations before 
making recommendations. 

Report the violations of clients. 

Notify your supervisor immediately if you 
suspect that legal action is being seriously 
contemplated. 

Have clear and comprehensive policies in 
your department. 

Perform duties on time. 

Take out insurance. 

Stick to the facts in all dealings with clients. 
Do not get personally involved with clients. 
Be familiar with revocation procedures. 

Keep out of politics. 

Advise officers on ethical practices. 

Do not act as a police officer. 

Avoid transporting clients when possible. 
Insure safeguards for client property. 


It behooves probation and parole officers to note 
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these words of advice from the professionals in the 
field in the face of mounting civil rights and state 
tort cases. On the other hand, a word of caution is 
in order. Knowledge of legal responsibilities and 
awareness of possible liabilities can lead an officer 
to overcaution, amounting to inaction. This should 
be avoided because in many cases, reluctance or 
failure to perform duties can be more harmful than 
acting incorrectly. Knowledgeable caution is a 
valuable characteristic of a competent profes- 
sional. 


SPECIFIC CONCERNS 


(1) Legal representation should rank as a major 
concern of probation and parole officers. In some 
states, an informal and unwritten understanding 
exists which allows the state attorney general to 
undertake the defense of a public officer if, in his 
judgment, the case is meritorious. This uninstitu- 
tionalized practice creates uncertainty and allows 
denial of representation based on extraneous con- 
siderations. States use various guidelines in 
deciding the kinds of acts they will defend. While 
all of the states surveyed stated that they provide 
legal representation at least some of the time, a 
substantial number indicated that they will not de- 
fend in all civil suits. The same survey shows that 
one-half of the states will not undertake the 
defense of an officer accused of a crime. This is 
hardly reassuring. A state statute making such 
defense by the state obligatory should be explored, 
if no such statute exists. Legal representation can 
be undertaken by the office of the attorney general, 
the city or county legal officers, or through a 
system similar to medical insurance where an 
employee has the option to choose his own lawyer. 

(2) Closely related to representation is the issue 
of indemnification, if and when the officer is ad- 
judged liable. A majority of the states provide in- 
demnification for the civil liabilities of their public 
employees in varying amounts. The conditions 
under which the state will pay also vary and are 
sometimes unclear. Moreover, although most 
states provide for some form of indemnification, 
states often do not automatically indemnify. In a 
majority of states, employees can expect the state 
to help pay the judgment only if the act on which 
the finding of liability is based was within the 
scope of employment and done in good faith. The 
definition of the terms ‘‘within the scope of 
employment”’ and ‘‘good faith’’ varies from state 
to state. 

Probation and parole officers will be well ad- 
vised to look into their specific state statutes 


covering legal representation and indemnification. 
If no such statute exists, one ought to be passed. If 
such statute already exists, its provisions ought to 
be re-examined to ensure maximum protection for 
the officers. Part of the lack of protection comes 
from a definitional problem. While it is difficult, if 
not impossible, to spell out very specific 
guidelines which further refine the phrases ‘‘act- 
ing within the scope of duty’’ and ‘‘good faith,” 
working definitions of these terms go a long way 
towards alleviating anxiety and minimizing ar- 
bitrariness. Such definitions are not found in a 
number of existent state statutes. 


Additionally, for purposes of maximum protec- 
tion, it is important that there be an understanding 
that a trial court’s finding that the officer acted 
outside his scope of duty and in the absence of 
good faith not be made binding on the state or local 
agency, particularly for purposes of indemnifica- 
tion. An independent determination must be allow- 
ed the representing or indemnifying state author- 
ity (usually the attorney general’s office), based on 
circumstances as perceived by that agency. Only 
cases which are grossly and obviously outside the 
scope of employment and clearly done in bad faith 
should be denied legal representation and indem- 
nification. Without this understanding, a state’s 
legal representation and indemnification law can 
be ineffective because, as current case law stands, 
acts which are done by probation and parole of- 
ficers in good faith and within the scope of their 
employment are exempt from liability anyway—so 
there is nothing to indemnify. We therefore have a 
circular situation where because of the prere- 
quisite of the ‘‘good faith’’ and, acting within the 
scope of employment, provisions of most state 
laws, an officer who acts in good faith has no 
liability (and therefore needs no indemnification), 
whereas one who is adjudged liable (and therefore 
needs indemnification) cannot be indemnified 
under most state laws because he acted in bad 
faith and outside the scope of employment. 


(3) Professional insurance should be given 
serious study along with the issues of legal 
representation and indemnification. According to 
our survey, only a minority of states (30%) have in- 
surance protection for probation and parole of- 
ficers. Insurance is particularly desirable in states 
where legal representation or indemnification is 
either absent or uncertain. This is because in- 
surance companies may provide legal counsel and 
damage compensation. In states where insurance 
is not provided, the enactment of a law or the is- 
suance of an administrative policy should be ex- 
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plored and, wherever feasible, recommended. 
Otherwise, self-insurance ought to be considered. 

(4) Another possible source of protection should 
be explored by probation and parole officers 
through their state legislatures. The United States 
Supreme Court in Martinez et al. v. State of Califor- 
nia held that California’s immunity statute was 
constitutional when applied to defeat a tort claim 
arising under state law. That section of the Califor- 
nia law (section 845.8(a) of the California Govern- 
ment Code) provides as follows: 


Neither a public entity nor a public employee is liable for: 
(a) Any injury resulting from determining whether to parole 
or release a prisoner or from determining the terms or condi- 
tions of his parole or release or from determining whether to 
revoke his parole or release. 


A similar statute may be enacted by other states 
at the initiative of probation and parole officers. It 
may be necessary, however, to keep an avenue 
open for meritorious claims. This can be done by 
creating a state administrative body or a court of 
claims where reasonably deserving cases may be 
adjudicated. 

Although the applicability of a state immunity 
such as above is limited to state tort litigations 
and does not therefore affect section 1983 cases,! 
the enactment of a similar statute in other states 
extends a measure of protection to public officers. 
Moreover, although the California statute 
specifically limits its coverage to parole cases, 
there appears to be no legal impediment to extend- 
ing that coverage to include probation officers, 
particularly on such matters as the setting of con- 
ditions and the revocation of probation. 

(5) There is a need for a source to which proba- 
tion and parole officers can refer for authoritative 
information in their state on the topics addressed 
here. It is suggested that a manual be developed 
for each state. The manual need not be lengthy but 
must contain information peculiar to the state. The 
series of questions posed in the following pages 
should be a valuable starting point. The manual 
should be constantly updated, perhaps through an 
association newsletter or occasional memoranda 
from the agency or the office of the attorney 
general. 


QUESTIONS WHICH PROBATION AND PAROLE 
OFFICERS SHOULD ASK THEIR EMPLOYERS 
AND LEGAL ADVISORS 


For better protection and greater awareness, 


1Section 1983 of title 42 of the United States Code is used by prisoners to challenge 
the administration of the state institutions in which they are housed. 


here is a list of important questions for which pro- 
bation and parole officers should obtain answers 
from their employers and legal advisors. These 
questions highlight several vital issues and help 
apply these legal concerns to individual states or 
jurisdictions. It would certainly be in the interest 
of probation and parole officers to arrange a 
seminar or workshop with their employers, legal 
advisors, or other knowledgeable persons who may 
be able to give authoritative answers to the follow- 
ing questions: 

(1) If I am sued in a criminal, tort, or civil rights 
action in state or Federal court, will my agency or 
employer provide a lawyer to represent me? 

(2) If a parolee, probationer (or anyone else) is 
contemplating suit against the agency, agency per- 
sonnel, or me, and I am contacted by his or her 
lawyer, what should I do? 

(3) What specifically should I do if and when I am 
served with legal papers and/or court documents 
indicating that a lawsuit has been filed against 
me? 

(4) If there is a conflict between me and a co- 
defendant, or me and my agency, will the govern- 
ment appoint a different attorney for me? 

(5) Are there any special defenses available to me 
as a state probation/parole officer in a suit for 
torts in which I am the defendant? 

(6) Are there any specific criminal laws in my 
jurisdiction that I must be aware of which apply 
specifically to probation and/or parole officers or 
public officials/employees? 

(7) Are there any decided cases in my state where 
a probation or parole officer has been held liable 
under state tort law either to the client or a third 
party? 

(8) What type of immunity, if any, do I enjoy asa 
probation/ parole officer under my state’s law? 

(9) Does our state have laws which would indem- 
nify me if I am found liable in a state or a Federal 
civil rights action? If so, how do these laws apply 
to me? Is the coverage mandatory or permissive? 

(10) What do I have to do to enhance my chances 
of indemnification in the event I am sued? What 
procedures must I follow? 

(11) What is the best way, consistent with the 
laws of my state, to protect my personal assets 
from seizure and execution for satisfaction of a 
judgment against me? 

(12) Is there any kind of liability insurance 
available to me individually or as a member of a 
group through the government or privately? 

(13) Does our state have a state civil rights law 
that might affect me in my work? If so, how? 

(14) Does our state have a law covering the issue 
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of disclosure of information about my client to 
others, for example: privacy laws, laws on con- 
fidentiality of criminal offender record informa- 
tion, and laws on the confidentiality of mental 
health, education, and vocational information? If 
so, how does it apply to me and what are the 
penalties and procedures for violations? 

(15) Does our state have a state law which gives 
my client, his lawyer, his designate, or others ac- 
cess to information in my file or in my reports? If 
so, what are the specific requirements and what 
are the penalties and procedures for non- 
compliance? 

(16) Does our state have an Administrative Pro- 
cedure Act which applies to me? If so, how? 

(17) As a parole officer, what should I do if, at a 
revocation hearing, I feel that the hearing officer is 
denying the parolee his or her rights to due process 
under Morrisey? 

(18) Is there a compilation of regulations, 
policies, and directives which govern my conduct 
as an employee and relate specifically as to my 
work with clients? 

(19) Who is my legal advisor? Is there any public 
official to whom I can turn who is obligated to ad- 
vise me in legal matters and upon whose advice I 
am entitled to rely? 

(20) Am I a peace officer? What are my law en- 
forcement powers vis a vis arrest, search, seizure, 
and ability to assist and be assisted by law en- 
forcement officers? Am I empowered to carry a 
weapon? 

(21) Does my court or agency have any guidelines 
on arrest and search or frisk of clients and their 
homes and property? 

(22) Are there specific laws in our state that 
relate to my responsibilities and duties as a public 
employee and as a probation/ parole officer in par- 
ticular? What are they? 

{23) Are there specific laws in our jurisdiction 
that set out the rights and duties of my clients? 


(24) Do we have a written policy on assessment of 
restitution which will give the probationer access 
to a judicial determination in the event he 
disagrees with the amount claimed by the victim or 
assessed preliminarily by me? 

(25) Do we have a written policy on my imposing 
or modifying conditions of probation or parole 
which will give the client immediate access to the 
judge or board if he contests my action? 

(26) If I have a question about my implementa- 
tion of any condition, can I have immediate access 
and written clarification from the judge or board? 

(27) What should I do about transporting clients 
(prisoners) in my private vehicle? What respon- 
sibility will my employer assume in the event of an 
auto accident? 

(28) Should I warn third persons if I believe the 
client presents a possible danger to them? If so 
under what circumstances. If it is a close call, whom 
should I contact for advice? 

(29) Do you want me to advise clients on pro- 
cedure, and on how to put their best foot forward 
when appearing before the court or board? 

(30) Do you want every violation reported to the 
court or board? 

(31) What do the terms ‘‘good faith’’ and 
“‘negligence’’ mean in our state? 

(32) How can I be sure that I am informed on an 
up-to-date basis regarding administrative rules, 
regulations and decided cases affecting me? 

A final word. Law suits are a burden. They cause 
anxiety, drain time and money, and take a heavy 
toll on all parties concerned. There is always the 
possibility of a counter-suit by the officer in 
retaliation, but that merely compounds the prob- 
lem and increases expenses. Avoidance of suits 
through proper task performance and other 
precautionary measures is the better option for 
probation and parole officers as they continue to 
discharge their duties and responsibilities in a 
time of challenge and change. 


U NDER general tort law an individual who has a special relationship of custody or control with 
respect to another person owes a duty of care to any third person(s) or the public who may be 
endangered by a lack of such care. 


— Jupp D. KuTCHER 
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Statistical Risk Prediction as an Aid to 
Probation Caseload Classification 


By JAMES B. EAGLIN AND PATRICIA A. LOMBARD 
Federal Judicial Center, Washington, D.C. 


W PROBATION OFFICERS or probation ad- 

7 ministrators would disagree with the proposi- 

tion that a valid and viable approach to 
caseload classification should be an integral com- 
ponent of the supervision management process. 
Recently, the Probation Division of the Ad- 
ministrative Office of the United States Courts 
adopted systemwide procedures for classifying 
newly received probationers incorporating a 
statistical classification scheme.! 

The decision to adopt the new procedures was 
precipitated by the results of a General Account- 
ing Office study.2 That study pointed to a variety 
of innovative techniques being used by certain 
probation districts and also stressed the need for 
consistency in procedures and practices. In addi- 
tion, survey data, collected by the Probation Divi- 
sion in 1974 and the Research Division of the 
Federal Judicial Center in 1977, indicated that a 
variety of caseload classification methods were be- 
ing used by Federal probation offices. In both in- 
stances, the data indicated that caseload 
classification techniques ranged from purely sub- 
jective assessments to use of statistical predictive 
devices such as the California BE61A. In only a 
few instances had any effort been made 
systematically to evaluate the validity or relia- 
bility of the methods used. As a result, the extent 
to which classification decisions tend to correlate 
with successful supervision outcomes in the 
Federal probation population continued to be 
unknown. 

This article briefly presents the major results of 
the research undertaken by the Federal Judicial 
Center to evaluate the validity of BE61A and three 
other statistical predictive devices for use by pro- 


1 The new procedures are contained in chapter II (‘‘Classification and Supervision 
Planning System’’) of a supervision monograph currently under pre i’ by the 
Probation Division of the Administrative Office of the United States Courts 

2 United States General tc Office, Probation and Parole Activities Need To 
Be Better Managed (Washington, D.C.: Government Printing tory 1977). 

3 James B. Eaglin and Patricia A. Lombard, A V ive Evalua- 
tion of Four Predictive Devices for Classifying Federal Probation ah et to be publish- 
ed Me he the Fined J udicial Center (herein cited as BES Report). 

Warner, ‘‘Factors Deterimining Parole from Nhe Massachusetts Refor- 
matory,’ * Journal of Criminal Law and Criminology, August 1923, pp. 172-207; Hornell 
Hart, ‘Predicting Parole Success,’’ Journal of Criminal Law and Criminology, 
November 1923, pp. 405-413; Ernest W. Bares The Workings of the Indeterminate 
Sentence Law and the Parole System ig ye d Illinois, 1928); Clark Tibbits, ‘‘Suc- 
cess and Failure on Parole Can Journal of Criminal Law and 
Criminology, May 1931, pp. 11-50; and Lloyd E. Otlin, Selection for Parole (New York: 
Russell Sage Foundation, 1951). 
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bation officers to classify their caseloads.? The 
evaluation was conducted at the request of the 
Committee on the Administration of the Probation 
System of the Judicial Conference of the United 
States. 


What Is a Probation/Parole 
Prediction Device? 


Predictive scores have been used since 19234 to 
estimate the likelihood of violation or nonviolation 
of parole by an offender. This use of base expec- 
tancy scaies in the corrections area is, of course, a 
special application of a general methodology used 
by social scientists under the labels of prediction 
devices, actuarial instruments, or experience 
tables. 

The term, ‘“‘base expectancy scale’’ (BES) 
broadly refers to a forecasting tool. Generally, this 
tool is developed by using objective methods to 
distill from a large array of potentially relevant 
background information, those specific items 
which, either singly or in combination, were most 
useful in making an accurate prediction of an out- 
come event for a large ‘‘construction’’ sample of 
subjects. These chosen items become the elements 
of the scale and the point values associated with 
them reflect the weight each element has, relative 
to all the other elements, in determining the final 
profile. This profile or score allows an individual 
subject to be identified with a group of subjects in 
the original construction sample who exhibited 
similar profiles or obtained comparable scores. 
The known ratio of outcomes achieved by this com- 
parison group is used to predict the outcome of the 
individual subject. 

Dependent upon the outcome event chosen, the 
type of background information available, and the 
specific construction sample used, this general 
process can result in many distinct models each 
with its own set of elements and weighting scheme. 
The predictive power of a particular BES model is 
determined by the extent to which the outcome 
predicted for a group of subjects corresponds to 
their actual outcomes. It is, therefore, possible to 
compare the predictive powers of a number of ex- 
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pectancy models on the basis of their respective 
abilities to identify accurately those cases that 
result in a particular outcome. This study under- 
took such a comparison. 


Predictive Models Selected for 
Evaluation and Validation 


Based on the results of the 1977 survey, we 
selected four BES models for validation and com- 
parative evaluation: (1) the Modified California 
BE61A, developed by the State of California; 
(2) the Revised Oregon Model, developed in the 
United States Probation Office for the District of 
Oregon; (3) the United States Parole Commission’s 
Salient Factor Score; and (4) the U.S.D.C. 75 Scale, 
developed in the United States Probation Office 
for the District of Columbia. These models were 
selected for study because, each was already being 
used in several districts as a classification tool; 
with few exceptions, the data needed for the 
evaluation were expected to be contained in the 
‘‘typical probation case file’; and, a considerable 
amount of information was readily available on 
many aspects of each model, such as construction 
and validation studies as well as usage manuals. 

There are a number of predictive items common 
to each of the models. As is the case with most pro- 
bation/parole prediction devices, the four models 
are heavily dependent on items relating to the of- 
fender’s prior criminal record. In addition, all of 
the models contain social or economic stability 
variables such as employment history, residential 
stability, and drug or alcohol involvement. Table 1 
on page 27 contains a substantive grouping of the 
items found in each of the four models. Note that 
the models often use multiple items to tap different 
aspects of the same general variable. The Revised 
Oregon Scale, for example, contains three versions 
of the employment item. 

All four models contain items that may be sen- 
sitive to the offender’s race or sex. This question, 
however, raises issues that are beyond the 
intended scope of this article. 


Selection of Probation Offices 


A number of issues had to be considered in 
selecting the districts from which data would be 


5 William E. Hemple and William H. Webb, Jr., ‘‘Researching Prediction Scales for 
Probation,’’ Federal Probation, June 1972, pp. 33-37. 

6 These offenders constitute the majority of persons under supervision. Types of 
offenders specifically excluded from this sample were: corporate, pretrial services, 
deferred prosecution, and military parole. The total number of offenders in these lat- 
ter groups meeting other selection criteria was expected to be very small. 

7 Two levels of this measure were reported in the main study: level one reflected 
outcomes as characterized by the officer, and level two represented outcomes based 


purely on the casefile data. For this article, however, only level-one results are 
presented. 


collected. The first concerned the question of 
whether a prediction device would be valid in dif- 
ferent probation offices. That is, would a single 
device predict equally well for offenders from dif- 
ferent regions of the country?° To address this con- 
cern, we included as one of our selection criteria a 
regional factor aimed at allowing us to evaluate the 
models on data from offices in different 
geographical areas. 

A second criterion relating to the size of the pro- 
bation office was also used. The Federal probation 
offices (excluding Hawaii, Puerto Rico, and the ter- 
ritorial possessions) were stratified into large, 
medium, and small districts based on the size of 
the total caseload received for supervision in 1974; 
representatives from each category were included. 
We focused on cases received in 1974 because we 
felt they would best yield the needed universe of 
offenders with recent but completed supervision 
terms at the time of the 1978 data collection effort. 
To allow us to compare the officer’s classification 
decision with those indicated by the models, a 
third criterion, that the district did not use one of 
the four models being evaluated to classify its 
caseloads, was employed. 

On the basis of the above criteria, the following 
eight districts were selected: Rhode Island, New 
York Eastern, Pennsylvania Eastern, Georgia 
Northern, Texas Southern, Nebraska, California 
Northern, and Washington Western. 


Selection of the Sample 


A two-step selection process was followed to ar- 
rive at the sample of cases. First, a list was 
compiled for each district of all individual proba- 
tioners, parolees, and mandatory releasees,® 
received in 1974 for a supervision period of at least 
6 months. Then, a systematic sample of 300 of- 
fenders, plus a replacement sample of 300, was 
drawn from each of the district listings. The excep- 
tions were for the Districts of Rhode Island and 
Nebraska, where complete offender listings were 
used (including 1975 offender lists in Rhode 
Island) to insure a comparably large sample. After 
data collection, coding review, and editing, an 
analysis sample of 1,621 was obtained. 


Outcome Criteria 


Two measures of supervision outcome were 
used. The first was a relatively standard 
dichotomous measure reflecting the favorable or 
unfavorable completion of the imposed probation 
or parole supervision period.’ The second measure 
was an account of violation-free time measured 
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TABLE 1 
SUBSTANTIVE GROUPING OF MODEL ITEMS 
Revised Calif. Salient US. . 
Oregon BE61A Factor D.C.75 
Category Points Points Points Points 
Drug abuse 9 9 1 9 
Opiate Adjustment ACA* 
ACA* 
Other controlled substances 5 
Alcohol 6 6 
Employment 6 6 1 3 
6 4 
4 
Prior record 
Arrest free 12 12 4 
Prior arrests 4 4 10 
Prior convictions 1,2,3 
Prior incarcerations 8 8 1,2 
Prior failures 7 1 
Instant offense 25 ACA* 1 
Prior offenses 4 4 
5 
Age 
Instant offense 7 
First arrest 5 
First incarceration 1,2 
Education 4 ACA* ACA* 
Family 
Recore 6 6 
Ties 5 
Living arrangement 5 4 
Aliases 5 
Total possible points 99 76 11 33 
SCALES FOR RISK ASSESSMENT/POTENTIAL ADJUSTMENT 
Max. 00-49 Max. 00-36 Poor 0-3 Poor 0-9 
Med. 50-75 Med. 37-56 Fair 4-5 Good 10-19 
Min. 76-99 Min. 57-76 Good 6-8 Excellent 20 


Very good 9-11 


* Automatic Category Assignment 


both in actual number of months and as a percen- 
tage of the supervision period. The use of 
violation-free time, we hoped, would add a new 
dimension to the evaluation of model outcomes. 
The following are the criteria used to define 
favorable probation or parole outcomes.® (1) No 
new convictions occurred during the period of 
supervision (minor traffic violations excepted); (2) 


8 Not all cases could be neatly categorized according to these criteria and thus 192 
cases are excluded from the analysis due to missing or unusable outcome informa- 
tion, specifically: missing outcome data: 16; supervision not completed: 13; nature of 
outcome undeterminable from file: 153. 


case terminated as scheduled, or earlier by court 
order, without supervision being revoked, or 
without the issuance of a warrant for arrest. 

In instances where a probation or parole viola- 
tion hearing was held and the individual was 
returned to supervision, without receiving an addi- 
tional period of supervision, the outcome was 
counted as favorable. 

The outcome was defined as unfavorable if: (1) 
The offender’s probation or parole was revoked 
due to the issuance of a warrant for arrest, convic- 
tion on a new offense, or a technical violation; (2) a 
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violation hearing was held and the offender was 
ordered returned to supervision but the original 
term was extended. 

The elapsed time in months from the initial inter- 
view to the commission of the offense that resulted 
in revocation or sanction provided the value for 
violation-free time.? The actual number of months 
obtained was then converted into two ranked 
assessments: Month Groups (Less than 1 month, 1- 
6 months, 7-12 months, ... 30-36 months, 37 
months or more, and no violation) and Percentage 
Groups (0-25%, 26-50%, 51-75%, 76-100%, and no 
violation). 


Computing Risk Scores 


In general, a risk score was computed for every 
offender according to the scoring directions for 
each of the four base expectancy models. The 
scores were the result of adding the number of 
points earned for each component item of the 
model for which the individual met the indicated 
criterion. Missing or imprecise data frequently 
made it impossible to determine whether a par- 
ticular component criterion was met. In these in- 
stances, the item was marked undetermined and a 
preliminary risk score was computed from the 
other data items. 

The calculated risk scores for the four models 
were then associated with risk category values 
determined by the category boundaries specified 
for each model. If the total points associated with 
undetermined model elements when added to the 
calculated preliminary risk score would cause a 
case to cross a category boundary, a missing value 
was assigned as the category value. This pro- 
cedure insured that all category values for cases 
included in the analysis were valid even if com- 
plete risk scores could not be calculated. 

Two of the models, California BE61A and 
U.S.D.C. 75, contain special components that 
bypass the calculation of a risk score and 
automatically assign the case to the ‘‘excellent’’ 
risk category. If a case met these special criteria, 
the automatic category assignment took 
precedence over the category assignment that 
would have resulted based on risk score. 

For the 605 offenders who were assigned by the 
automatic component, table 2 on page 29 presents 


9 When an accurate violation date could not be obtained, the case was excluded 
from the calculation. 

10 Predictive power is estimated by Kendall's rank correlation coefficient tau. Ken- 
dall’s tau is an estimate of the strength and direction of the linear relationship be- 
tween two ranked variables. The value of tau can range from —1 to +1 with the ab- 
solute value indicating the strength of the relationship and the sign indicating 
whether the relationship is direct (+) or inverse (—). Tests of significance were done 
for all correlation coefficients cited and probability estimates are indicated. 


the risk category assignment made by each of the 
four models. For the BE61A and U.S.D.C. 75 
models, the category presented is the one that 
would have been assigned according to risk score, 
if the automatic component didn’t exist. The ef- 
ficacy of this component is demonstrated by the 
fact that almost 95 percent of the offenders that 
meet the criteria post favorable supervision out- 
comes (compared to an overall population rate of 
approximately 87 percent). Further, for each model 
over 75 percent of these offenders that could be 
classified according to risk scores were still 
classified as minimum cases. 

The multitiered risk computation procedures 
were designed to minimize the number of records 
eliminated from the individual sample populations 
without affecting the validity of the data. 
However, because the models were affected dif- 
ferently by missing background information, they 
led to different sample Ns for each of the four 
models. In order to control for the possible effects 
of varying samples on the patterns discerned, at 
several points in the analysis, secondary calcula- 
tions were made using a reduced sample for which 
valid values could be determined for all four 
models. 


Data Analysis 


In the practical application of base expectancy 
scales to the probation system, risk categories are 
a more useful and manageable measure of risk 
than scores because they transfer more directly in- 
to traditional classification and supervision levels. 
The analysis presented in this article, therefore, © 
concentrates on the comparative power of the four 
models when risk categories are used as the predic- 
tive measure.!° 

Before turning to the statistical figures, 
however, table 3 on page 30 presents a good, 
descriptive introduction to the sample; it also pro- 
vides the opportunity to make general, practical 
observations about the models. One thing to 
notice, is that all of the models rate the majority of 
the offenders as presenting ‘‘minimum’’ 
recidivism risks, ranging from 52 percent (Revised 
Oregon) to 70 percent (U.S.D.C. 75). This 
categorization is reasonable since according to 
case files approximately 87 percent of all offenders 
complete supervision favorably. For each model, 
the percentage of offenders with favorable out- 
comes follows the expected pattern. That is, in 
general, the value increases from category to 
category as the assessment of risk decreases. Note, 
however, that the percentages are very similar for 
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TABLE 2 


COMPARISON OF MODEL CLASSIFICATION BY DICHOTOMOUS OUTCOME 
For OFFENDERS MEETING THE BE61A AND U.S.D.C. 75 
AUTOMATIC CATEGORY ASSIGNMENT CRITERIA 


MODEL AND OUTCOMES TOTAL 
CLASSIFICATION Favorable Unfavorable Unclass Unclass 
incl. excl. 
Revised Oregon N_ (Row %) N (Row %) N (Col %) (Col %) 
Maximum 13 (81.3) 3 (18.8) 16 (2.6) 
Medium 104 (84.6) 19 (15.4) 123 (20.3) 
Minimum 417 (98.1) 8 (1.9) 425 (70.2) 75.4 
Unclassifiable 38 (92.7) (7.3) 41 (6.8) 
BE61A 
Maximum 7 (87.5) 1 (12.5) 8 (1.3) 
Medium 94 (83.9) 18 (16.1) 112 (18.5) 
Minimum 409 (98.1) 8 (1.9) 417 (68.9) 77.7 
Unclassifiable 62 (91.2) 6 (8.8) 68 (11.2) 
Salient Factor 
Poor 5 (100.0) (0.0) 5 (0.8) 
Fair 22 (81.5) (18.5) 27 (4.5) 
Good 81 (87.1) 12 (12.9) 93 (15.4) 
Very Good 448 (97.4) 12 (2.6) 460 (76.0) 78.6 
Unclassifiable 16 (80.0) (20.0) 20 (3.3) 
U.S.D.C. 75 
Maximum 1g (66.7) (33.3) 18 (3.0) 
Medium 86 (85.1) 15 (14.9) 101 (16.7) 
Minimum 455 (97.8) 10 (2.2) 475 (76.9) 79.6 
Unclassifiable 19 (90.5) (9.5) 21 (3.5) 
572 94.5 33 5.5 


each of the three higher-risk classes of the Salient 
Factor model. 

The concept of the ‘‘expected pattern’’ is simple, 
but critical, to an understanding of the analysis 
presented in this article. The assumption is that 
the group offenders assigned to the maximum-risk 
category will demonstrate a higher percentage of 
unfavorable outcomes than the medium- or 
minimum-risk offenders. Conversely, those of- 
fenders identified by the models as ‘‘minimum”’ 
risks are expected to complete supervision 
favorably at a higher rate than medium- or 
maximum-risks. Using a dichotomous outcome 
measure, there is very little expectation with 
respect to the absolute rate of favorable adjust- 
ment for offenders placed in the ‘‘medium”’ risk 
category—only that their percentages should be 
somewhere between the other two. For the non- 
dichotomous measurements of violation-free time, 
the assumption is that the better-risk offenders 
will have longer periods of favorable supervision 
adjustment than those in the higher-risk classes. 

Ideally, a BES model will accurately identify all 
offenders who will have unfavorable outcomes and 


assign them to the ‘‘maximum’’ risk category; 
placing all the others in ‘“‘minimum”’ risk. Such a 
perfect discrimination of outcomes would yield a 
coefficient of 1 on our ranked correlation computa- 
tions. No mathematical model can do this in the 
real world. The usefulness of the model, therefore, 
lies in how successfully it uses these extreme 
categories. Table 4 on page 30 compares the four 
models in terms of the percentage of ‘‘correct’’ 
assignments to the extreme risk categories, while 
table 5 presents the statistical evaluations of these 
assignments. 

The U.S.D.C. 75 model identified 75 percent of 
the offenders who actually posted favorable out- 
comes, as minimum risks. At the same time, it 
identified 37 percent of those offenders with un- 
favorable outcomes as maximum risks. This was 
the best overall use of the minimum-risk category 
and the second best use of maximum-risk. The 
U.S.D.C. 75 model also used the medium-risk 
category less frequently than the other models. 

The best use of the maximum-risk category was 
yielded by the Revised Oregon model, with an 
assignment rate of 41 percent of those offenders 
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TABLE 3 


COMPARISON OF RISK CATEGORY ASSIGNMENTS 
By MODEL AND SUPERVISION OUTCOME 


OUTCOME 

Model Favorable Unfavorable Total 

(N=) (Row %) (N =) (Row %) (N=) (Row %) 
Revised 
Oregon 
Max 116 (63.0) 68 (37.0) 184 (14.4) 
Med 345 (80.4) 84 (19.6) 429 (33.6) 
Min 647 (97.7) 15 (2.3) 662 (51.9) 
Total 1108 (86.9) 167 (13.1) 1275 
BE61A 
Max 63 (59.4) 43 (40.6) 106 (8.6) 
Med 222 (77.8) 63 (22.1) 285 (23.0) 
Min 800 (94.5) 47 (5.5) 847 (68.4) 
Total 1085 (87.6) 153 (12.4) 1238 
Salient 
Factor 
Poor 32 (72.7) 12 (27.3) 44 (3.4) 
Fair 79 (71.2) 32 (28.8) 111 (8.5) 
Good 253 (76.4) 78 (23.6) 331 (25.3) 
V. Good 779 (94.7) 44 (5.3) 823 (62.9) 
Total 1143 (87.3) 166 (12.7) 1309 : 
U.S.D.C. 75 
Max 66 (51.2) 63 (48.8) 129 (9.7) 
Med 222 (80.4) 54 (19.7) 276 (20.7) 
Min 872 (94.2) 54 (5.8) 926 (69.6) 
Total 1160 (87.2) 171 (12.8) 1331 

TABLE 4 
COMPARISON OF MODEL BASED ON 
THE “CORRECT” USE OF EXTREME CATEGORIES 
Percent Percent 
Favorable Favorable Unfavorable Unfavorable 
Total in Minimum in Minimum Total in Maximum* in Maximum% 
Model Favorable Risk Category Risk Category Unfavorable Risk Category Risk Category 

Revised 
Oregon 1108 647 58.4 167 68 40.7 
Calif. 
BE61A 1085 800 73.7 153 43 28.1 
Salient 
Factor 1143 779 68.2 166 44 26.5 
US. 
D.C. 75 1160 872 75.2 171 63 36.8 


*The ‘‘poor’’ and ‘‘fair’’ categories of the Salient Factor Score were collapsed into one ‘‘maximum’’ category for easier com- 


parisons. 
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TABLE 5 


COMPARISON OF TAU EsTIMATES® 
By MoDEL, OUTCOME MEASURE 


AND TYPE OF SUPERVISEE 
TYPE OF SUPERVISEE/ REVISED CALIF. SALIENT 
OUTCOME LEVEL OREGON BE61A FACTOR U.S.D.C. 75 
ALL CASES 
FAV./UNFAV. .26 .20 19 .22 
(N=) (1275) (1238) (1309) (1331) 
VIOL. FREE MO. 19 14 12 AF 
(N=) (1261) (1223) (1295) (1320) 
VIOL. FREE PCT. 13 15 
(N=) (1250) (1214) (1284) (1308) 
PROBATIONERS 
FAV./UNFAV. 23 18 17 19 
(N=) (922) (903) (943) (964) 
VIOL. FREE MO. 16 2 By 15 
(N=) (914) (894) (934) (957) 
VIOL. FREE PCT. 16 14 
(=) (909) (889) (929) (952) 
PAROLEES 
FAV./UNFAV. .26 | 16 
(N=) (317) (299) (328) (328) 
VIOL. FREE MO. 19 16 a 17 
(N=) (311) (293) (323) (324) 
VIOL. FREE PCT. 18 15 10 ay. 
(N=) (308) (290) (320) (320) 


®Because of our coding conventions, the tau computations for the dichotomous outcome variable actually produced negative 
values. However, for ease of presentation and comparisons the positive equivalents of the computed tau’s are presented here. All 


p’s <.001. 


with unfavorable outcomes. However, Revised 
Oregon was the least discriminating, with 58 per- 
cent, in terms of assigning those offenders with 
favorable outcomes to minimum-risk. Revised 
Oregon also used the medium-risk category more 
frequently than the other models. 

The relative benefits of employing a model which 
places a higher percentage of offenders with 
favorable outcomes in the lowest-risk category 
cannot be overstated. As an administrative tool, 
this feature of the U.S.D.C. 75 should enable the 
probation officer to concentrate his or her efforts 
and resources on those offenders who would most 
likely require greater attention while under super- 
vision. 

Table 5 presents the tau estimates for the three 
supervision outcome measures for all offenders 
and for the subgroups of probationers and 
parolees. Although none of the coefficients is strik- 
ingly high, and some are nearly identical, there is 


an unbroken pattern to the scores. The Revised 
Oregon model consistently produced the best 
estimates followed by U.S.D.C. 75, BE61A, and 
Salient Factor. Generally, the models tended to 
discriminate better for parolees than for proba- 
tioners. 

For all samples, the models posted better 
estimates for the dichotomous outcome measure 
than for the two extremely similar violation-free- 
time variables. This indicates that background in- 
formation is more useful in identifying the 
baseline potential for supervision difficulty than it 
is for estimating the timing of that difficulty. 

These computations were also rerun restricting 
the sample to identical offender groups for all four 
models. Under those conditions, the coefficients 
for Revised Oregon retained their superiority, 
while the values for the other three models tended 
to flatten out. Coefficients for several other re- 
groupings of the sample (according to length of 
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supervision imposed, offense characteristics, and 
office characteristics) were also computed and 
presented in the BES report. Among these many 
passes of the data, there were variations of out- 
come, but the patterns described above were con- 
sistently repeated. 


Limitations of the Study 


It should be noted that the study is principally 
concerned with the caseload classification process. 
It was not an evaluation of the supervision pro- 
cess. The question of the role of supervision and 
its relationship to the classification process could 
not be addressed due to the absence of systematic 
casefile data about the extent of supervision 
received by the offenders in our sample. We could 
not, for example, control for any differences in 
treatments, quality or even quantity of the super- 
vision contact. In order for the outcomes presented 
in this study to have any meaning, they must be in- 
terpreted on the basis of either of two assump- 
tions. 

One assumption is that the offenders in our sam- 
ple received an amount of supervision that cor- 
responded with the classifications as made by the 
officers. This assumption is consistent with our 
general view of how the supervision process 
should work: maximum-risk cases receive more 
supervision than medium- or minimum-risk cases, 
with the latter cateogry receiving the smallest 
amount of attention. 

A second assumption that can be made about the 
sample is that there were no differences in the 
supervision received by the offenders in our sam- 
ple. That is, it can be assumed that all of the of- 
fenders received supervision of the same quantity 
and quality. This assumption runs counter to the 
notion that offenders having extensive criminal 
records or special needs for rehabilitative services 
should receive more of the officer’s time and effort. 

The analysis of the data available to us, 
however, cannot fully inform the reader as to the 
validity of either assumption, since arguments 


based on the data patterns can be made to support 
either. 


Conclusion 


The study concluded that all four of the models 
studied were valid for making risk assessments in 
the Federal probation system. While the Revised 
Oregon scale produced the best statistical results, 
a specific recommendation was made to the Proba- 
tion Committee that U.S.D.C. 75 be implemented 
systemwide as a caseload classification tool. The 
recommendation was based on three general con- 
siderations: (1) the relative predictive power of 
U.S.D.C. 75 is similar to that of Revised Oregon; 
(2) the anticipated administrative costs associated 
with its use are considerably lower than Revised 
Oregon; in addition, there are expected ad- 
ministrative benefits in terms of better resource 
allocation; and (3) U.S.D.C. 75 contains fewer 
items, than the Revised Oregon model, that may be 
sensitive to the offender’s race or sex, especially in 
areas that are not traditionally viewed as having 
an independent overriding relevance to recidivism. 

Following field testing, refinements to the word- 
ing of the scale items and substantial im- 
provements to the usage manual were made by the 
Probation Division of the Administrative Office of 
the U.S. Courts. The enhanced U.S.D.C. 75 model 
was renamed the Risk Prediction Scale 80 (RPS 80) 
and was adopted for systemwide use in January 
1981. 

Further research and refinement of RPS 80 con- 
tinues. Major followup research is being under- 
taken to determine whether the RPS 80’s reliance 
on arrests-not-leading-up-to-convictions can be 
modified to include convictions only. Similarly, 
additonal research will be done to determine 
whether alcohol abuse, as well as other nonopiate 
drug usage, should be built into the model. The 
results of the followup research should improve 
the predictive powers of the model, thereby mak- 
ing it an increasingly valuable tool to probation of- 
ficers in classifying their caseloads. 


| 


Psychiatry in the California Correctional 
System: Past and Present 


By T. L. CLANON, M.D.* 


was first organized in 1944. Prior to 1944, 
there were three separate State prisons, to 
which the courts committed prisoners. The found- 
ing of the Department of Corrections was the 
beginning of a planned approach to managing and 
rehabilitating State prisoners in California and is 
a good starting point to examine the role and par- 
ticipation of psychiatry in plans and operations of 
the California Department of Corrections. I can 
discern three stages of evolution since then. To 
some extent these stages mirror corresponding 
stages in mental health care in the United States. 
At the same time, there are specific aspects of 
these stages which relate to the care of prisoners 
and to changing ideas about the very nature of 
crime and its relationship to mental illness. These 
three stages in prison psychiatry I would like to 
call: (1) Phase of Separate Institution Psychiatric 
Care; (2) The Expansive Community Psychiatry 
Phase; and, (3) Current Limited Community 
Psychiatry Phase. (See illustrations Nos. 1 and 2.) 
PHASE I.—The first phase, ‘“‘The Separate In- 
stitutional,’’ was characterized by the concept that 
a prison (or any community)! would have some 
people who were mentally ill, and that these people 
should be identified and placed in separate special 
institutions. Prior to the organization of the 
California Department of Corrections, the in- 
dividual prisons had done this by identifying 
those prisoners whom they thought to be severely 
mentally ill, and sending them to the California 
State hospitals. The function of the psychiatrist in 
this concept was that of determining which of the 
prison population should be classified as mentally 
ill and so institutionalized. 
The prison setting can add special considera- 
tions and weight to this determination. Dr. David 
Schmidt, was probably the first full-time 
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*Dr. Clanon is on the staff of the Parolees Out-Patient Clinic 
in San Francisco and in private practice as a consultant on 
forensic psychiatric patient care. He served as superintendent 
of the California Medical Facility of the Department of Correc- 
tions at Vacaville from 1972 to 1980 and held clinical positions 
at various times in the California Department of Corrections, 
Federal Bureau of Prisons, and the Broadmoor Special Secur- 
ity Hospital in England. This article is based on a presentation 
made to the Pacific Congress of Psychiatry, Manila, May 1980. 


ILLUSTRATION NO. 1 3ph of psychiatry 
in California corrections 


. Separate Care Phase 
1880—1955 


A. Characteristic feature 


3. Current community men- 
tal health phase 
1975 


Characteristic features 

A. Some features of prior 
phases remain but with 
changes from experi- 
ence 


Transfer psychotics to 
separate mental hospi- 
tal 


. Early community mental 
health phase 
1955—1975 


Characteristic feature 
A. Most criminals ‘‘sick”’ 


B. Prison system seen as a 
community 


ILLUSTRATION NO. 2 


1. Separate care phase 
1880 > 1955 

A. Visiting psychiatrists see 
prisoners on request 

B. Seriously ill (psychotic) trans- 
ferred on psychiatrists order to 
separate mentai hospital 

C. Prisoners for execution all ex- 
amined first by a psychiatrist 


psychiatrist in the California prison system, 
beginning at San Quentin in 1933. A large part of 
his time in the first 20 years was devoted to the 
diagnosis of men who had been sentenced to death. 
In California, all prisoners who are under sentence 
of death have an automatic appeal of this sentence 
and of their conviction, and frequently questions 
of mental illness will be raised in such appeals. 
Furthermore, the California law prohibits the ex- 
ecution of any individual who is currently insane, 
so that the psychiatrist was asked to make a deter- 
mination of sanity just prior to execution. (This 
has always struck me and others as a peculiar 
solicitude for the well being of the condemned.) 
The approach of sending identified mentally ill 
prisoners to one of the State institutions for the 
mentally disturbed, had a number of difficulties 
for prisoners and the prison system. There were 
many individuals in the prison who varied from 
day to day as to the degree of their mental disturb- 


lwhittington, H.G., M.D., Psychiatry in the American Community. New York, In- 
ternational! Universities Press, 1966, pp. 5-8. 
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ance, and these individuals frequently would be re- 
jected or returned by the State Hospital physi- 
cians only to continue suffering mental distress 
and manifesting bizarre and disturbing behavior 
in the prison. In addition, standard psychiatric 
care in the United States had begun increasingly to 
include the office care of less severely disturbed, 
neurotic individuals. It was apparent to Dr. 
Schmidt, in 1933 as it is now to any mental health 
professional who encounters the prison popula- 
tion, that it includes many such nonpsychotic but 
disturbed individuals.? The State hospital system 
also had difficulty with their part of this method of 
providing care, since the State hospitals generally 
did not like to receive prisoners, whom they found 
to be unusually troublesome as compared to their 
usual clientele. 

Accordingly, within 2 or 3 years of the formation 
of the Department of Corrections in California, the 
Department had developed a plan for a special in- 
stitution within the Department which would pro- 
vide for mentally ill and mentally disabled 
prisoners. The concept was that the Department 
would make its own institutional provision for 
such prisoners. Dr. Schmidt and Dr. Lawrence 
Kolb,? a consultant employed by the Department, 
had a series of discussions and conducted a survey 
of the needs of the prison population in California 
which became embodied in the plan for a Correc- 
tions Medical Facility. Their plan was based on 
the institutional concept of psychiatric care which 
was still dominant but soon to be displaced. The 
Medical Facility as it was planned would receive 
and house for the period of their imprisonment, 
those prisoners who had special needs and re- 
quired special mental health care. The original 
concern was for prisoners with severe mental ill- 
ness such as psychosis, organic brain disease, and 
those people who were physically disabled or han- 
dicapped.* There was, within this plan, however, 
also the beginning concept of providing care to 


2Wilson, J.G., M.D., and Pescor, M.J., M.D., Problems in Prison Psychiatry. The 
Caxton Printers, Ltd. Caldwell, Idaho, 1939. This was the first textbook of prison 
psychiatry, and so far as can be discovered still is the only work of its kind. It is 
nn to: ‘The mentally ill in prison, whose unhappy fate has inspired this 


3Kolb, L. M.D. (1944), Report (to the legislature) on the needs of California for a 
psychopathic hospital in the Department of Corrections. ‘It is recommended that 
such an institution be built for males and that it be named the Department of Correc- 
tions Medical Center. The recommendation that the Medical Center be operated b: 
the Department of Corrections is based on the special type of institution that is need- 
ed and on experience which has shown that legal and administrative difficulties arise 
when prisoners are taken care of by a State organization that does not have primary 
responsibility for prisoners. 


4Deerings California Penal Code. Bancroft and Whitney, San Francisco, 1978, p. 
557, paragraph No. 6102. 


5Showstack. W., M.D., Preliminary report on the psychiatric treatment of 
prisoners at the California Medical Facility. Am. J. of Psychiatry 112/10 (April 
1956). ‘‘At a conference on mental health in California in 1949, leading authorities in 
attendance agreed that definite psychopathology could be demonstrated in nearly all 
recidivistic prisoners.”’ 


ILLUSTRATION No. 3 


2. Early community mental health 
phase 
1955 > 1975 
A. All prisoners screened to iden- 
tify psychiatric needs 

. Special units developed in 
prisons for acute and chronic 
psychiatric care (Vacaville and 
San Luis Obispo) 

. Many psychiatrists and psy- 
chologists trained and hired on 
full time staff 

. Office (clinic) type care pro- 
vided in every prison 

. Almost all criminals thought to 
be mentally ‘‘sick’’ 


those prisoners who appeared to have a mental 
disorder which contributed to their criminal act. 
The fruit of the planning, the California Medical 
Facility of the Department of Corrections. was 
opened in 1950 in temporary leased facilities. The 
present physical plant was completed in 1955, and 
the program transferred to the new quarters at 
Vacaville. As is so often the case, however, by the 
time the physical plant was completed at 
Vacaville, the concept of what psychiatric care was 
needed by the Department of Corrections had 
changed and the physical plant and program plans 
needed to be modified almost from the beginning. 
PHASE II (see illustration 3).—By the end of the 
1950’s psychiatry in the United States was in its 
Expansive Community Phase. I use the term ‘‘ex- 
pansive’’ to convey both the idea that psychiatry 
was, in fact, expanding in numbers of practitioners 
and in recognition, and to convey the idea that it 
was a period in which there was a tendency to 
overextend the concept of mental illness to include 
all human problems and a tendency to expect 
psychiatrists to solve all problems. My entry into 
the practice of psychiatry in a prison setting was 
on this wave of enthusiasm which characterized 
the latter part of the 1950’s. It was common in 
those years for people to say that prisons would be 
replaced in society by institutions which were 
psychiatric in orientation.5 It was not uncommon 
for people to propose that society should deal with 
criminal behavior in the same fashion that mental 
illness was dealt with by society. The effect of this 
climate of opinion was to expand but also diffuse 
the role of psychiatry so that the function and ac- 
tivities of mental health professionals were in- 
creasingly blended with correctional program 
operations and goals. Psychiatrists in California 
prisons at one point in time in the late sixties were 
found to be spending at least half of their time ex- 
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amining prisoners and advising the parole board 
as to their readiness for release.® 

In 1955, when the Corrections Medical Facility 
was established at Vacaville, the expansive phase 
was in full bloom and the original main purpose of 
the Medical Facility was modified. As planned, 
psychotic and severely mentally disabled 
prisoners were being retained at the Medical 
Facility and those previously sent to State 
hospitals had now been returned. As measured in 
time expended, however, this care of the more 
seriously mentally disabled was a secondary effort 
by the mental health practitioners; most of their 
time went to the application of psychiatric techni- 
ques and methods to the correctional operations 
and programs. 

A reception and diagnostic process was 
developed which examined each prisoner on 
receipt into the system.” This process borrowed 
psychiatric techniques and approaches to help pro- 
vide a description of the individual and scientific 
explanation of the criminal behavior which had 
brought this individual into the prison system. 
Psychiatrists and psychiatric theory provided 
much theory and method for this diagnosis of 
criminals. For a time in the 1960’s, group counsel- 
ing or psychotherapy was mandatory for all in- 
mates in the California State prisons. There was 
strong support during these years for training and 
recruiting personnel to practice psychiatry, 
psychology, and counseling in the prison system. 
Policy was to locate such professionals in every in- 
stitution. Some degree of success achieved at the 
California Medical Facility and elsewhere con- 
tributed to this enthusiastic expansion. One en- 
couraging finding was that the psychiatric treat- 
ment facility developed at Vacaville was capable 
not only of taking care of almost all of the severely 
mentally disturbed prisoners, but also had success 
in dealing with many other prisoners not seen as 


6Findings of a survey conducted in 1968 by the author for the Director of Correc- 
tions, Mr. R. Procunier. See also Kim, I., M.D., and Clanon, T., M.D., “‘Psychiatric 
Services Integrated into a Correctional System,”’ Int. J. of Offender Therapy, 15/3, 
(1971). 


TDeerings California Penal Code, Bancroft and Whitney, San Francisco, 1978, p. 
542, paragraph No. 5068. 


8Clanon, T., M.D., ‘Group Psychotherapy with Prisoners.’ Masserman, J., M.D. 
(ed) Current Psychiatric Therapies. New York; Grune and Stratton, 1966, p. 197. 


9Clannon, T., M.D., in Proceedings of the Interstate Institute on the Management 
and Treatment of the Mentally Disordered Offender. The Menninger Foundation, 
Topeka, Kansas, 1967, pp. 66-73. 


10California Prisoners, semiannual report of the Department of Corrections, Of- 
fice of the State Printer, Sacramento, California. ‘Male Felons Returned from parole 
with new convictions, Table 49A.’’ (Cumulative percentages at the end of the 2nd 
calendar year after the year of parole.) 


1958 1959 1960 1961 1962 1963 1964 
19.0 184 180 16.7 17.2 13.3 128 
1965 1966 1967 1968 1969 1970 1971 1972 
123 117 95 9<3 83 83 97 10.9 


l1lRules of the Director of Corrections, Title 15 California Administrative Code, 
Article 9. Mental Health Services, paragraph 3360 (4-19-80). 


seriously mentally ill who had been troublesome in 
a variety of ways in other institutional settings.® 
Mental Health professionals and correctionai pro- 
fessionals? were shown to be capable of working 
together with mutual benefit and improved 
management and rehabilitation of prisoners. 

The recidivism statistics for California released 
prisoners also show improvement from 1958 to 
1970 while the rehabilitation approach was strong 
throughout the Department of Corrections.!° The 
figures show a progressive decline in number of 
released prisoners being returned with new 
criminal convictions each year except one (1962) 
from 1958 to 1970. Nevertheless, it would be inac- 
curate to represent the expansion of psychiatry in 
the correctional system in California during the 
1950’s and 1960’s as a result of successful results 
realized. A large part of this expansion was the 
result of the general enthusiasm for psychiatry 
which was characteristic of American society and 
thought in those years; an enthusiasm which 
would in time wane and for some turn to disillu- 
sionment. 

In the late 1960’s, we began to see a change 
toward what I have characterized as the phase of 
Limited Community Psychiatry. One might say 
that psychiatry having come out of its exile in the 
remote hospitals of the institutional period and 
gone through a period of overblown enthusiasm in 
its new life in the community has entered into a 
more restrained period of recognizing its limita- 
tions as well as its potential. Prison psychiatry, as 
one example of this, withdrew from seeking to take 
over the whole penal process, which was a 
characteristic goal of psychiatrist in the 1950’s 
and 1960’s, to seeking to find a proper role and 
function in the community of prison. My view of 
the present status is phase three. 

PHASE III (see illustration 4).—The correctional 
system in California continues to undertake 
responsibility for providing mental health care to 
its prisoners. It undertakes to provide a range of 
mental health care.!! It has not retreated to the 
old, institutional-psychiatry philosophy, but 
rather follows the philosphy that mentally ill 
prisoners should not be separated from the regular 
prison community unless this is necessary for 
treatment and then only to the degree and for the 
period of time that it is necessary. The community 
psychiatry concept that mental illness is best 
treated with the patients in their community is 
translated in the prison context to treating men- 
tally ill prisoners within the prison system in 
specialized programs if needed. Mental Health 
professionals are located, if possible, in every in- 
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ILLUSTRATION NO. 4 


. Current ccmmunity men- 
tal health phase 
1975 ---- 


% of total prisoners 


. All prisoners screened for 
mental health needs 


. Special needs— 
Beds for acute and chronic 
psychiatric cases 


. Office-type psychiatric 
diagnosis and treatment 

. A few ill patients trans- 
ferred to mental hospital 
outside corrections 


. All condemned prisoners 
examined fully before 
decision to execute 

. Crime not viewed as ill- 
ness, many criminals have 
some illness or disability 


20% have some need 


1.0% acute 
4.0% chronic ambulatory 


5.0% need and want 
psychotherapy 


0.1% not treatable in prison 


Approximately 4 times pre- 
valence in free community 


stitution in the Department of Corrections where 
they provide at least office level diagnosis and 
treatment as well as followup of those prisoners 
who may require continued care out of the 
hospital. Rarely, however, prisoners who do not 
respond to care within the prison because of some 
unalterable aspect of imprisonment itself, may be 
transferred for limited periods of time to other 
mental health institutions in the State.!2 Care is 
provided by the corrections system, not only to 
prisoners in institutions, but also to those released 
to the community while they remain under parole 
supervision. Experience over the years has 
repeatedly shown that parolees do not get ade- 
quate followup care unless the parole authorities 
make their own provision to deliver it. 

The most notable change for professionals in 
phase three has been a relief from the task of 
predicting, for the Parole Board, prisoners’ 
readiness for release. There has been a general dis- 
illusionment with the capability of psychiatrists to 
predict future behavior. In addition, there has 
been a reaction against such judgments of future 
behavior because they conflict with the ideal of in- 
dividual freedom and rights which has been 


12Deerings California Penal Code (1978), page 448, paragraphs 2684-85 providing 
for transfer during imprisonment, 2960 providing transfer upon discharge. 


13Kim, I. and Clanon, T. (same as 6 above.) The findings reported in 1971 were 
reconfirmed by a survey in 1979 which was reported as an exhibit at the Am. 
Psychiatric Assoc. meeting in May 1980 in San Francisco. The percen s of 
prisoners requiring attention were found to be substantially the same as in 1968. In- 
creased workload in reception centers, however, raised questions as to the adequacy 
of case findings in 1979, and some clinicians felt they were seeing a small increase in 
percentage of mentally ill felons, which was not showing up in statistics. 


14«Pach single crime is a response to a specific situation by a person with an in- 
finitely complicated psychological and emotional makeup who is subject to we 
complicated externa mye The Challenge of Crime in a Free Society U.S. 
Government Printing Office, ripeness D.C. 20402, 1967, chapter 2, page 17. The 
view expressed in this quotation may be excessively complicating in our opinion, but 
certainly reflects the move away from simple explanations. 


strongly reasserted in the United States in the last 
10 years. Therefore, psychiatrists in California 
corrections are now spending much less time in 
evaluating prisoners for the Parole Board. Debate 
proceeds also as to how much effort should go into 
the initial diagnostic study of individual 
prisoners. 

The scientific study of each individual in an ef- 
fort to identify causes of criminal behavior and 
means of promoting rehabilitation continues; 
however, it is certain that for the immediate future 
the process of diagnosis will be guided by a dif- 
ferent concept of the relationship between mental 
illness or disability and criminal behavior. In 
early years of the scientific study of each prisoner, 
virtually everyone going through reception was 
given some psychiatric diagnosis—at least ver- 
sonality disorder, if not neurosis or psychosis. In 
recent years, the diagnostic process has identified 
approximately 20 percent of the intake into the 
prison system as having mental problems.!3 About 
80% are seen as having no significant personality 
or mental problem related to their criminal 
behavior. Furthermore, the 20% who demonstrate 
a psychiatric component, are not seen as impelled 
by illness alone to criminal behavior. Rather, with 
most of them the disability caused by a mental ill- 
ness made criminal behavior a more attractive or 
more available coping behavior for the individual. 
The relationship between mental disorder and 
crime, therefore, is no longer conceived of as a 
direct one but almost invariably an indirect one. 
The older theory was that all prisoners had in com- 
mon one, or a few specific psychological defects 
and that it should be possible to develop a specific 
treatment approach in prison. This has been aban- 
doned as dictated by many years of studies and 
trials demonstrating rather that prisoners are in- 
dividual people whose criminal behavior is 
multidetermined.!4 Almost as much variation is 
found in the population of prisoners as there is in 
the general population so far as personality type 
and motivation is concerned. 

This changed perception calls for a new direction 
in approach to treatment of those mental disorders 
and personality disorders which do predispose in 
one way or another to criminal behavior. In most 
cases now, there is no coercion of the individual 
prisoner to submit to extensive diagnostic or treat- 
ment procedures. Rather, the effort is to make 
known to all prisoners the availability of 
psychological treatment and to provide it to those 
who are interested and have the need. The same 
psychotherapeutic and other treatment ap- 
proaches which are being utilized in the commun- 
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ity are provided as far as resources permit in the 
prison system. 

While commission of a crime is no longer seen in 
itself as pathologic, at the same time it is recog- 
nized that the prevalence of mental disorders in 
prison populations is substantially higher than it 
is in the general population.!5 My estimate is that 
mental disorder is approximately four times as 
prevalent in the State prison population in Califor- 
nia as it is in the population of the State as a whole. 

This is the result both of a higher incidence of 
mental illness among those who are sent to prison, 
and of the effects of imprisonment on those per- 
sons with vulnerable mental health. Our ex- 
perience in the inpatient treatment unit at 
Vacaville—CMF has been that approximately 50 
percent of admissions have had prior psychotic 
episodes and hospitalization prior to prison. The 
other 50 percent, however, are responding to 
stresses produced by their crime, conviction, and 
imprisonment. This observation points to the need 
in the future to be more successful in identifying 
those new arrivals likely to become severely men- 
tally ill during their imprisonment, and to provide 
the necessary mental health measures to prevent 
it. These measures consist of office-level care pro- 
vided in every prison with the goal of maintaining 
health as well as improvement in mental health 
when that is possible, and units providing a 
sheltered environment within the prison system 
for more vulnerable individuals. Current ex- 
perience is that we need one bed per 100 prisoners 
for acute and subacute inpatient care and four 


15Stedman, H., and Ribner, S., ‘Changing Perceptions of the Mental Health Needs 
of Inmates in Local Jails,’’ Am. J. of Psychiatry 137/9 (Se. 1980). p. 115. This report 
while not finding any increase in recent years in percentage of prisoners with prior 
mental hospitalizations, notes that in 1968 19 percent of a sample of prisoners had 


had mental hospitalization prior to imprisonment. In 1975 percentage was 13 per- 
cent. 


16California Department of Corrections, Psychiatric Staffing Study (May 1979) 
page 47, table 6, reports the following workload figures for fiscal year 1977/78: 
Prison population was about 20,000. 

Hospital Aftercare Office Care 
164.6 806.0 1227.6 
Admissions 1002.0 672.0 
The figures above do not include those prisoners transferred to the Department of 
Mental Health which in the author's experience varied from 20 to 50. The study also 


estimates there is an unserved population who would benefit from treatment which 
may be as many as 6,800 based on impressions of clinical staff. 


Av. Dly. Pop. 


beds per 100 in supportive living units for 
recuperating and chronically disabled men.!® At 
any one time approximately 10 percent of the 
prisoners are receiving care at some level in- 
cluding office care. 

I would identify the principal deficiency as a 
need for more specialized supportive units for 
those individuals who cannot deal with stress in- 
volved in living in the typical prison community. 
Such specialized units can exist within a large: 
prison provided there is some adequate degree of 
separation. The general trend in United States 
penology toward smaller self-contained prisons is 
consistent with the goal of prevention of mental ill- 
ness. 


Summary 


In summary, the California Department of Cor- 
rections first provided psychiatric care only to the 
most seriously ill. They were seen as different 
from other prisoners and once diagnosed were sent 
out of regular prisons to mental hospitals and later 
to the Medical Facility of the Department when it 
was built. Later, in a second phase, the role of 
psychiatry expanded toward a concept that all 
criminals in prison were mentally ill and their 
management should follow psychiatric principles. 
In the present third phase, there has been a 
withdrawal of psychiatric involvement from 
specifically correctional functions such as predict- 
ing future behavior for the parole board. Never- 
theless, the design of psychiatric care follows the 
model of the Community Mental Health Program. 
Prevention is stressed, mental health profes- 
sionals are accessible to every prisoner and 
parolee, and a range of services is provided, in- 
cluding office consultations, supportive living 
units, and inpatient hospital care if needed. In 
April 1980 an overall policy statement for Mental 
Health Services in Corrections was registered into 
the California Administrative Code. It is part of 
the information given to each prisoner on recep- 
tion. 


The Development of a Comprehensive 
Psychiatric Program Within a 
Correctional Setting 


By PAUL CHERIAN, M.D., MARK GOLDSTEIN, PHD., 
PHILLIP HARDIMAN, AND RONALD SIMMONS, Psy.D.* 


of Corrections Seminar, Boulder, Colorado, 
the nucleus of any correctional system is the 
classification process. A critical component of that 
process is the identification and management of in- 
mates requiring ‘‘special handling,’’ particularly 
those with mental disorders. Yet, most correc- 
tional facilities, especially those in the largest 
metropolitan areas, typically provide minimal ser- 
vice at best to these patients. This was illustrated 
by reports presented from the largest jurisdictions 
represented at the seminar. The majority of the at- 
tending representatives indicated that consulting 
services only were provided and that very limited 
inhouse services were available. One clear excep- 
tion was the Cook County Department of Correc- 
tions in Chicago, Illinois. 
The following article considers the history, 
description, and future plans of the psychiatric 
program at the correctional complex. 


B ASED UPON the May 1980 National Institute 


Historical Perspective 


The Cook County Department of Corrections 
was established in 1871 to supplant Bridewell, a ci- 
ty jail. Originally there were 130 detainees. No 
specialized services for patients with mental 
disorders were provided. There is no information 
available outlining the psychiatric services before 
1930. However, a neuropsychiatry clinic, in con- 
junction with a general hospital, was operating by 
1933. Inmates were typically examined at the re- 
quest of a family member or charitable organiza- 
tion. Inmates who “suffered a serious mental 
breakdown...where a definite condition of 
psychosis is evident’ (Wagner, 1933, p. 41) were 
‘also examined. Patients were sometimes removed 
to a State hospital for the insane. The staff con- 
sisted of two part-time consulting ‘‘mind 


*Drs. Cherian, Goldstein, and Simmons are with the Prison Health Services, 
Chicago, Illinois, as chairman, Department of we ice! consulting psychologist; 
and coordinator of psychiatric programs, respectively. Mr. Hardiman is director of 
the Cook County (Illinois) Department of Corrections. 


specialists.’’ Systematic assessment of detainees’ 
mental status on ingress or while they were in- 
carcerated at the facility was unavailable. 
Needless to say, no psychotherapy was available 
at the facility. 

In 1964, a Diagnostic and Classification Center 
was established. All inmates with 90 or more days 
of sentenced time were screened by one clinical 
psychologist. In addition, inmates ‘‘who ex- 
perience difficulty in adjustment in the institution 
and the narcotic addict are exposed to 
psychological testing and evaluation’’ (Cook 
County Department of Corrections Annual 
Report, 1965, p. 21). The Diagnostic and Classifica- 
tion Center grew from an original staff of one 
psychologist to a staff of five mental health profes- 
sionals in 1978. Screening continues to play a 
predominant role in the function of this entity. 
Direct therapeutic services have been minimal. 

Until 1974, the Diagnostic and Classification 
Center, in conjunction with a 22-bed inpatient unit 
with two part-time psychiatrists at Cermak 
Hospital, provided all treatment services to the ap- 
proximately 4,500 inmates in the correctional com- 
plex. 

Largely as a result of a law suit in 1974, an agree- 
ment was effected so that the Department of Cor- 
rections and the Illinois Department of Mental 
Health initiated a program to provide mental 
health services for all detainees in need of such 
services. 

In 1975, a staff of five mental health profes- 
sionals were hired to identify, develop, and pro- 
vide limited services as deemed necessary. In 
1976, additional staff were employed to augment 
the pilot team, implement program expansion and 
provide more comprehensive direct treatment ser- 
vices. 

The inpatient program at Cermak Hospital was 
kept intact, while a residential treatment program 
for less severe detainees was implemented. Ini- 
tially, a 52-bed dormitory was utilized for the 
residence of psychiatric outpatients. 
Psychodiagnostic interviewing, individual 
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counseling, and group activities were provided. In 
addition, screening of detainees was initiated. 
However, it was not until 1979 that all entering de- 
tainees received screening. 

Expansion in the past 5 to 6 years has resulted in 
a separate building with five dormitories to house 
the program. Staff has increased from five mental 
health professionals at the program’s inception to 
20 presently, excluding the specially trained cor- 
rectional officers. 


The Comprehensive Psychiatric Program 


The treatment program is a multidisciplinary ap- 
proach. A general milieu model is utilized, in- 
cluding individual and group therapy, activity 
therapy, art therapy, and pharmacotherapy. Initial 
and secondary diagnostic interviews are provided 
for all patients. Followup sustaining care is pro- 
vided to those inmates discharged to the general 
population. Community linkage with appropriate 
mental health agencies is also implemented when 
feasible. 

Due to the large number of detainees (4,500) and 
the transient nature of the population, the program 
has adopted a crisis intervention modality. 
Therefore, treatment is short-term. In line with 
this approach, the major goals of this system are 
the stimulation of remission and the return of the 
inmates to the correctional general population 
community with concomitant followup supportive 
care to maintain adjustment. 


Initial Screening 


Each detainee receives a primary mental status 
interview from one of three psychiatrically trained 
correctional officers under the supervision of two 
qualified mental health professionals as part of 
his/her classification upon entrance to the institu- 
tion (an average of 150-200 daily). The interview is 
aimed at ascertaining which inmates require 
specialized psychiatric treatment and/or place- 
ment. Individuals manifesting psychotic symp- 
tomatology, individuals with suicide potential, in- 
dividuals in agitated or withdrawn states, in- 
dividuals in toxic states, and _ individuals 
manifesting marked adjustment problems are 
classified as ‘‘in need of treatment.’’ Those 
perceived as imminently dangerous to themselves 
or others are referred to the Acute Psychiatric 
Unit at Cermak Hospital. Those requiring residen- 
tial care, are referred to the Residential Treatment 
Unit (R.T.U.). Finally, those in need of supportive 
care are referred to General Population (G.P.) with 
concomitant counseling. 


FIGURE I 

Cermak 

Hospital 
: Residential 

Reception Treatment 

Classification & Unit (R.T.U.) 
Diagnostic Center 
Correctional 

General 

Population (G.P.) 
Cermak Hospital 


Patients who are determined to be dangerous to 
themselves or others by virtue of their current 
mental status are sent to Cermak Hospital, where 
they are examined by a psychiatrist. Within the 
hospital complex is a 20-bed psychiatric unit, 
staffed by a three-quarter time psychiatrist, a half- 
time clinical psychologist, a full-time social worker 
and 24-hour nursing care. In addition, three train- 
ed correctional officers per shift are available 24 
hours a day. The appropriate treatment plan is 
designed for each patient. This includes medica- 
tion and daily individual and group therapy. In ad- 
dition, treatment is provided in a milieu setting 
where nurses, paramedics, and trained correc- 
tional officers facilitate the remission of symp- 
toms. Restraints may be employed when abso- 
lutely necessary to protect the patient and others. 

Further psychiatric examination/consultation is 
available upon staff request, whether for a medica- 
tion review, treatment plan changes, consideration 
of the use of restraints, and/or consideration for 
transfer out of the hospital. Medical records are 
kept to document the above in compliance with 
JCAH Standards and the State of Illinois Mental 
Health and Developmental Disabilities Confiden- 
tiality Act. 


Residential Treatment Unit (R.T.U.) 


The less acute patients are sent to the R.T.U. 
This is a separate facility, designed to house 200 
patients. Patients are placed in individual rooms 
or dormitories. The R.T.U. is staffed by a three- 
quarter time psychiatrist, a full-time internist, 
four full-time psychologists, one consulting 


psychologist, a full-time social worker, five mental 
health specialists, one paramedic, nursing care, 
and 75 psychiatrically trained correctional of- 
ficers. 

Upon arrival at R.T.U., patients are referred to 
an intake dormitory for 24 hours where they are 
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evaluated for placement. This process consists of 
observation and secondary assessment. This 
assessment is a more extensive clinical evaluation 
conducted by one of the mental health staff. The 
goal of the assessment is to evaluate the need for 
and type of psychiatric treatment and the develop- 
ment of treatment strategy. At that point a 
psychiatrist reviews the plan and approves. In ad- 
dition, each patient receives a complete medical 
evaluation as part of the assessment procedure. 
Following the assessment, patients are either 
referred to one of three treatment units in R.T.U. 
or referred to Cermak Hospital for more intensive 
care, or transferred to the General Population for 
followup care. 

Upon assignment to one of the units, patients go 
through the milieu program. This structure pro- 
vides for a variety of therapeutic activities engag- 
ing the residents 15 hours daily. (See appendix.) 
Each of the units has a team assigned to it con- 
sisting of mental health professionals, medical 
staff, and correctional officers. Each patient is 
assigned a mental health professional who pro- 
vides individual therapy twice a week (more if 
necessary) and serves as the team leader. In this 
role as team leader the individual acts as a case 
manager primarily supervising the correctional of- 
ficers, nurses, medical corpsmen, and other an- 
cillary staff providing treatment. At times, 
psychological testing is provided where there is a 
question of differential diagnosis or underlying 
dynamics. 

When the patient’s symptoms abate and the pa- 
tient appears to be in fair or good remission, the 
patient is then placed in the transitional unit. 
Here, the patient is prepared for entry into the 
General Population (G.P.). The patient remains in 
this transitional unit for a maximum of 30 days 
before being transferred to G.P. (See Figure II.) 

A daily morning meeting is held for all mental 
health staff members, medical staff members, and 
selected correctional officers to staff all newly 
referred patients from the intake unit. A patient 
review is also conducted weekly, where staff 
members present a synopsis of their caseload. In 
addition, any significant problems or clinical 
issues are introduced for discussion. 


General Population Aftercare 


Following discharge from the transitional unit at 
R.T.U., or the A.C.U.—Cermak Hospital, patients 
are provided aftercare as needed. This consists 
mainly of medication evaluations by a half-time 
psychiatrist. At this juncture, little followup 
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psychotherapy is available due to staff shortage. 
However, emergency care or consultation is 
always available at the ‘‘back door’’ (dispensary 
Cermak Hospital) 24 hours per day for crisis in- 
tervention. Inevitably, some patients decompen- 
sate or abreact in the general population requiring 
this specialized attention presenting an intra com- 
plex patient flow. (See Figure III.) 
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Psychiatric Services for Female Inmates 


A more limited facet of the program is the 
psychiatric services for women inmates in need of 
such services. The R.T.U. is a segregated residence 
and as yet, no specialized facility for women is 
available. However, limited services are provided. 
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Acute female patients receive treatment at Cermak 
Hospital. In addition, services are provided on site 
in the Women’s Division of the correctional com- 
plex. A full-time mental health professional, a half- 
time psychiatrist and three trained correctional of- 
ficers are available to provide therapeutic care and 
crisis intervention as needed for mentally 
disordered female detainees. 


Training and Research 


It was appreciated, from the inception of the pro- 
gram, that correctional officers would play a role 
in the success or failure of any forensic treatment 
program. With this in mind, a two dimensional ap- 
proach was implemented. First, all present and in- 
coming correctional officers receive 20 hours of 
training by members of the mental health staff in 
the basic facets of the psychiatric program, as well 
as rudimentary courses in psychopathology, 
chemotherapy, and interviewing. The objects of 
this training program are: (1) to facilitate ap- 
propriate referrals of detainees in need of 


psychiatric treatment and (2) to facilitate ap-— 
propriate intervention skills with individuals in 
need of immediate care. In addition, the training 


module allows the psychiatric program to recruit 
correctional officers from the cadet classes as well 
as veteran officers training classes. The criteria 
for recruitment are based on skill, motivation, and 
interest demonstrated during training module. 
Secondly, all correctional officers who are selected 


for service in the psychiatric program are required 


to participate in a full-time 10-week training pro- 
gram directed by a consulting psychiatrist. Of- 
ficers receive training in crisis intervention, basic 
interviewing techniques, group process, individual 
counseling, diagnosis, community mental health, 
and psychopharmacology. While in training the of- 
ficers interface with the mental health staff in ex- 
periential contact with patients. Ongoing training 
is also available in the form of inservice presenta- 
tions by members of the staff and by professionals 
in the community. A monthly inservice presenta- 
tion is made, which is open to all mental health 
professional staff, medical staff and psychiatric 
correctional staff. The use and effects of 
psychotropic drugs, psychiatry and the law, inter- 
pretation of psychological test data and test 
reports and diagnosis and treatment of alcoholism 
have been some of the recent topics. Finally, an 
ongoing program for doctoral psychology students 
began in 1979. Practica and internships are 
available. 

A research program has recently been initiated 


to investigate the use of the Rorschach and other 
projective instruments in providing differential 
diagnosis and personality assessment of the 
unique forensic psychiatry patient. In addition, ex- 
plorations of potential grant proposals have been 
conducted which would allow further expansion of 
services. 


Retrospective 


Prior to the lawsuit filed in 1974, psychiatric ser- 
vices were minimal as previously cited. As a result 
of the expanded psychiatric services, there has 
been a significant decrease in suicides and suicidal 
attempts in the correctional facility. 

Before 1974, an average of 10 to 15 suicides per 
year occurred. In 1975, when the new psychiatric 
services were commencing, there were nine suc- 
cessful suicides. By contrast, there was only one 
suicide in 1979 and four in 1980. Clearly, the in- 
creased services have resulted in a reduction of 
successful suicides. In addition, there has been a 
corresponding reduction in suicidal attempts. 

The frequency of conduct reports clearly related 
to psychiatric detainees has also decreased 
markedly. Records indicate a 60 percent reduction. 


Future Perspectives 


In analyzing the psychiatric program to date, it 
has become crystalized that some reorganization 
of services would be efficacious. Present plans call 
for a distinct diagnostic assessment unit, where in- 
mates are singled out as possibly in need of 
psychiatric services. 

Central intake will receive an immediate exten- 
sive clinical assessment. This will facilitate the 
development of an appropriate treatment plan 
which can be effected within 12 hours of the in- 
dividual’s entry into the correctional system. In 
addition, those in need of crisis intervention will 
receive such services immediately at the point of 
entry into the system. This assessment will be 
comprised of diagnostic tests and a complete 
psychosocial history. Concomitantly, the develop- 
ment of a distinct assessment unit will allow the 
treatment team to provide treatment only, and not 
to be responsible for assessment procedures. 

In addition, a plan has been developed to provide 
three trained psychiatric officers for each of the 
six divisions of the General Population. These of- 
ficers will provide supportive counseling to in- 
mates that are discharged to General Population 
from the psychiatric program, as well as to other 
inmates in need of such services. In addition, these 
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officers will identify inmates in need of more com- 
prehensive services than they are able to provide 
and act as facilitators under the supervision of 
mental health professionals, the goal being to 
maintain the patient’s remission and adaption to 
his general population housing unit not merely 
deflection to other areas. These units would be 
easily accessible to the outpost teams providing 
supportive services. A second major area of future 
development is in the area of liaison services. 
Foremost is the implementation of linkage units in 
each division. There are plans to have three units 
in each of the six divisions, which would serve as a 
transitional placement for the patients discharged 
from the psychiatric program 

There are also efforts under way to facilitate 
community linkage for the psychiatric inmates. In 
essence, the concept is to link the inmate with an 
appropriate human service agency upon his or her 
release from the correctional facility. Linkage 
referral includes mental health agencies, voca- 
tional agencies, religious institutions, legal agen- 
cies and/or medical facilities. The eventual goal 
would be a supportive interface of all of the en- 
tities of the criminal justice system for the welfare 
of the client. (See Appendix.) 

In an attempt to upgrade the quality of clinical 
services, three half-time experienced clinical 
psychologists are being recruited. Not only will 
this additional staff allow for more direct service 
and an expansion of psychological testing, but 
more importantly, increased supervision of staff. 
In particular, a specific area of concern is the 
preclusion of ‘‘burn-out’’ and the stimulation of in- 
terest and motivation. 

In addition, it is hoped that the mental health 
professional and correctional officer staffs will be 


increased to magnify the effectiveness of the pre- 
sent services. 

A final area of development is training and 
research. As previously cited, increased supervi- 
sion of all staff will be effected with the additional 
psychologists. In addition, an expansion of inser- 
vice programming is planned for the future. There 
are also goals for the development of affiliations 
with major universities in the area and for an ex- 
panded psychology internship program. As part of 
this expansion, it is hoped that through an in- 
crease in research efforts, knowledge will be 
gained assisting the community at large in resolu- 
tions of multifaceted problems. 

In addition to the above considerations, it is im- 
perative that changes occur in the physical struc- 
ture to augment the program changes. One major 
problem is the present physical plant which is in a 
state of decay and deterioration. The bureaucratic 
and economic structure is such that the finances 
and the implementation for improving the 
facilities are slow. However, the Prison Health 
Services administration has recently become in- 
creasingly supportive of changes in the physical 
plant thereby facilitating these necessary changes. 
These improvements will finally establish a 
habitable and therapeutic milieu for the residents 
and promote a healthier working environment for 
the staff. 
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A Decade of Improvement 
for Our Sick Jails 


By PAUL KATSAMPES, D.P.A., AND THOMAS C. NEIL, PH.D.* 


Jails.”"! He cited the deplorable conditions 

that had existed for decades. McGee gave 
numerous reasons for the failure of the jail system 
and suggested a number of remedies. Since 1971, 
there has been a significant movement to improve 
jail systems throughout the United States. While 
the majority of county jails and police lockups 
have yet to achieve the operating standards re- 
quired of these public agencies, the changes since 
McGee’s article are significant. 

The initiation of this change has occurred 
because of two forces. An external force has been 
the willingness of the courts to cancel their 
‘‘Hands Off’’ policy and to support constitutional 
rights suits brought by inmates. Although some 
may see court intervention as detrimental and un- 
warranted, the corrections professional views the 
court as a resource for achieving long desired 
goals. 

A positive force which has emanated internally 
is the emergence of positive jail systems and the 
establishment of jail assistance agencies on the 
state and Federal level. As early as 1967, the 
Alachua County Jail in Florida was developing 
programs that can still serve as an example. The 
junior author was coordinator of services in 1967 
when the jail received an LEAA grant to improve 
inmate services. Programs were developed in 
recreation, medical counseling, education, work 
and study release, vocational rehabilitation; and 
liaisons were established with other service agen- 
cies. This was significant for a smail county jail 
system. Within 4 years, jail systems in Boulder, 
Colorado; Ingham County, Michigan; and Mont- 
gomery County, Maryland, began to be cited as ex- 
emplary because they were attempting to improve 
jail operations. 

Perhaps the most important assistance agency is 
the U.S. Department of Justice’s National In- 
stitute of Corrections Jail Center in Boulder, Col- 
orado. The National Institute of Corrections was 
created by public law (PL-93-415) as a part of the 
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Juvenile Justice and Delinquency Act in 1974. 
This action was a direct result of the National Con- 
ference on Corrections in Williamsburg, Virginia, 
in December 1971. The conference was called in 
recognition that a national response needed to be 
made to the deplorable state of affairs in correc- 
tions. 

The agency was initiated through an LEAA 
grant to the Bureau of Prisons in 1974. Subse- 
quently, Congress appropriated $5,043,000 for 
fiscal year 1977 to establish NIC as a separate 
agency in the Department of Justice.2 

The 1974 legislation mandated the following five 
areas of responsibility:? 


(1) Training 

(2) Research and Evaluation 

(3) Policy Formulation and Implementation 
(4) Technical Assistance 

(5) Clearinghouse 


In 1976, NIC established the Jail Center in 
Boulder, Colorado, as a national strategy to 
upgrade jail operations. The Jail Center was to of- 
fer a special identity for jail practitioners and to 
provide programs in training, technical assistance, 
and information delivery. 

The Jail Center has attempted to dispel the im- 
age of an unresponsive bureaucracy by responding 
quickly to requests for assistance* and by 
operating from a philosophy of assisting local 
governments to help themselves.® 

In its short history, the NIC—Jail Center has in- 
fluenced the development of jail operations nation- 
wide. Joint programming between the Jail Center 
and state organizations has enabled jail managers 
to significanily upgrade their respective jail 
systems. 


Training 


Focusing on jail managers, sheriffs, trainers, and 
county commissioners, the Jail Center conducted 


1Federal Probation, March 1971, pp. 3-8. 

2National Institute of Corrections, Annual Report FY 1976, (Washington, D.C.: 
US. Government Printing Office), 1977. 

‘Congressional Record, July 31, 1974, 93rd Congress, 2nd Session (Washington, 
D.C.: U.S. Government Printing Office), 1974. 

4David J. Voorhis, Mimeo, The Correctional System and the National Institute of 
Corrections, December 1979. 
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programs for approximately 2,500 participants 
during fiscal years 1978, 1979, and 1980.6 The 
topics included Jail Management and Operations, 
Planning New Facilities, Jail Classification, Men- 
tal Health in Jails, Jail Standards and State In- 
spectors, Central Intake Systems, Training Jail 
Trainers, Training Legal Issues Trainers, Women 
in Jail, Hostage Training, and Consultant Train- 
ing. An evaluation of these programs indicates 
that trainees increased their knowledge, skills and 
attitudes concerning jail operations and related 
issues.” 

States operating under NIC grants have 
developed programs for jail managers and officers. 
Georgia has developed a curriculum and trained a 
cadre of trainers to deliver programs. California is 
developing a correction officer standards and 
training program similar to their police training 
system. New York has implemented preservice 
training and has developed a plan for training in- 
service jail trainers. The Maine Law Enforcement 
Academy conducts mandated preservice and inser- 
vice training for jail officers. Colorado has a group 
of trainers conducting regional programs. Increas- 
ingly, states are mandating preservice, inservice 
and management training for jail personnel. 


Technical Assistance 


Direct assistance to jail systems has proven to 
be the most effective method for causing change.® 
The NIC Jail Center responded to 1,032 requests 
for assistance during fiscal years 1978, 1979, and 
1980,9 and it’s estimated over 600 requests will be 
made in FY 1981. 

The NIC delivery system has several strategies. 
First, most requests are responded to by NIC Jail 
Center staff or consultants. These individuals are 
jail experts and experienced practitioners in jail 
operations and administration. A second strategy 
is the NIC Area Resource Centers. Twelve jails 
throughout the country passed a thorough audit 
regarding their capabilities to conduct programs 
and to offer resources to other jail systems. Jail ad- 
ministrators visit the resource centers to observe 
exemplary programs and/or to work with resource 
center personnel on their operational concerns. 

A third strategy is through the Small Jails Pro- 
gram. Since there are over 2,500 jails with inmate 
populations under 20, the small jail assistance 


‘ sationdl Institute of Corrections—Jail Center. BRI Report TA Training Reports, 


‘ational Institute of Correction, Evaluation, Behavior Research Institute, 1981. 
8National Institute of Corrections, Evaluation, Behavior Research Institute, 1981. 
“ue Institute of Corrections—Jail Center—Technical Assistance Report, 


plan is unique. The delivery system is a combina- 
tion of consultants and materials. The consultants 
are individuals who normally have contact with 
small jail managers through their regular job func- 
tions; i.e., state inspectors, sheriffs, area resource 
center staff, and others. These individuals from 42 
states, have been trained in the delivery of con- 
sulting services. The consultant network is sup- 
ported by materials specifically designed for 
operating the small jail. 

States have also developed unique approaches to 
delivering technical assistance. Iowa has a cadre 
of jail administrators trained in assistance 
delivery so they are able to assist other jailers in 
that region. Alabama has resource persons work- 
ing out of its sheriffs’ association. These in- 
dividuals are former jail managers experienced in 
consulting and jail operations. Tennessee and 
Washington have redesigned the state jail inspec- 
tor positions to include technical assistance 
delivery in addition to the traditional policing role. 


Information 


In response to its mandate, NIC has established 
a National Information Center for Corrections. A 
major function of the center is the delivery of 
materials on request to jail administrators. The 
materials focus on the operation and management 
of jail systems. Jail systems contribute model pro- 
gram descriptions, jail policy and procedures, 
state standards, training curriculum, research 
study results, and other documents. The Informa- 
tion Center serves as a clearinghouse by 
distributing material to states developing pro- 
grams and projects for jail upgrading. The In- 
formation Center is processing approximately 400 
requests per month which would indicate the level 
of need and awareness of jail managers. 


The South Carolina Response 


In 1979, South Carolina completed the process of 
revising its Standards for Local Detention 
Facilities. The new standards, which superseded 
those developed in 1973, were more extensive and 
specific. In an attempt to continue the upgrading 
of facilities, the revised standards required im- 
proved services to offenders, greater attention to 
emergency procedures, increased emphasis on 
training for staff, and efficient management prac- 
tices. 

Unfortunately, when the standards were passed, 
enabling mechanisms were not included. There 
was, already in existence, the Jail Inspection Divi- 
sion whose prime responsibility was to inspect and 
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certify the facilities. Secondary responsibilities 
were in the area of training and technical 
assistance. Since the Jail Inspection Division is at- 
tached to the South Carolina Department of Cor- 
rections, it traditionally has been understaffed and 
relatively low in priority for funding. This is 
understandable if one recognizes the innumerable 
difficulties facing the prisons in South Carolina. 

Fortunately, the State had a group of committed 
jail professionals who had formed the South 
Carolina Community Corrections Association. 
The SCCCA decided to seek help in implementing 
the revised standards. Two areas of need were 
identified, technical assistance and training. A 
grant proposal was sent to the National Institute 
of Corrections in their State Starts area. It was 
proposed that 30 of the 150 detention facilities be 
provided technical assistance, that 30 supervisors 
be involved in management training, and that in- 
service training packages be developed and im- 
plemented. 


Technical Assistance 
The requests for assistance included: 


(1) Fire and Life Safety: Due to the Lancaster fire, 
this area received a lot of attention. Very early it 
was found that most jail administrators as well as 
fire chiefs knew little about fire in jails. The initial 
step in this area was the conducting of three 
regional 1-day workshops for jail supervisors and 
fire chiefs. The workshop was conducted by an in- 
dividual from the National Fire Protection 
Association and focused on prevention. 

As a followup to this initial effort an agreement 
was entered into by the SCCCA with the State Fire 
Academy. The Fire Academy’s trainers were 
trained to conduct a 6-hour class for jail line staff. 
The Academy agreed to conduct, as part of their 
yearly training program, this module in each of 
their 10 regions. 

(2) Medical Services: The revised standards re- 
quire a facility to screen all commitments and to 
have a signed service agreement with a physician. 
An initial problem was the reluctance of physi- 
cians to enter into a service agreement. They had 
little knowledge of jails, were concerned about 
liability, and their level of involvement. 

An agreement was made between the SCCCA 
and the South Carolina Medical Association. The 
Medical Association agreed to assist 10 facilities 
in locating physicians. With the Medical Associa- 
tion’s prestige and professional backing all the 
facilities who had experienced difficulty were able 
to reach an agreement with a physician. 


(3) Policy and Procedures:A survey of facilities 
found most of them operating without or with a 
partially complete policy and procedures manual. 
Apparently, this was due to the detention ad- 
ministrators’ lack of awareness as to the value of 
written policy and procedures. Instead of viewing 
them as a nuisance, it was suggested that policy 
and procedures were a means for reducing liability 
and for increasing the efficiency of management. 

A model, fill-in the blanks policy and procedures 
manual was put together and used as a technical 
assistance resource. During the course of the year, 
11 facilities had manuals developed and 5 had 
theirs reviewed. 

(4) Legal Issues: This area was and is of high con- 
cern to facility administrators. The concern is 
based on the reality of liability, the lack of legal ex- 
pertise by administrators, and the lack of 
awareness as to ways of reducing liability. 

The nature of the assistance in this area was 
twofold. First, a 6-hour training module was 
developed that focused on inmate rights, staff 
rights, and the nature of liability. Second, facility 
administrators are shown how to reduce liability 
through effective and efficient management. 

(5) Fiscal Management: A difficulty most facility 
administrators have is not knowing how to support 
budget requests. This difficulty is in part due toa 
lack of knowledge about budget preparation, how 
to identify fiscal categories and tie these to the 
needs and requirements of the facility. Assistance 
in this area focused on budget preparation which is 
tied to the ongoing needs of the facility as well as 
the standards. 

(6) Food Service: The revised standards required 
nutritional, well prepared diets. Since most deten- 
tion facilities used either inmate-trustees or had 
meals brought in, they had little knowledge as to 
whether their meals were nutritional, met dietary 
needs or were cost efficient. Technical assistance 
focused on menu planning, preparation of nutri- 
tional foods, how to prepare special diets, and how 
to reduce cost expenditures. 

(7) Other Technical Areas: Once the more pressing 
needs were responded to, other needs surfaced. Re- 
quests for staffing analyses, physical plant evalua- 
tion, handling special problem inmates, preventive 
intervention techniques, and recreation programs 
will be responded to in the same manner as the 
other needs. 


Training Needs 


Two major areas were focused on: management 
training for supervisors, and inservice training for 
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line staff. The revised standards required 40 hours 
of management training for all supervisors. Since 
the last management training in South Carolina 
had been in 1973, there was a need to develop a 
comprehensive program. The focus of the training 
was on the application of knowledge to the needs of 
managers. Emphasis was placed on problem- 
solving and program-development skills as well as 
human resource management. 

The inservice training area required identifying 
deficits and devising programs to reduce them. 
The deficit training areas were often identified 
from the requests for technical assistance. Once a 
training area was identified, a content analysis 
was made to determine what specific knowledges 
and skills needed to be taught. The content area 
was put together so that it would fit 3-hour 
teaching modules. Experience had revealed that 
most facilities could/would not release a staff per- 
son for a full day, during the day. Therefore, the 
format for delivery became one of 3-hour teaching 
modules, taught in the field, in the early evening. 
This type of training package allows the flexibility 
for meeting the needs of the facility staff. 

The project worked with 35 facilities rather than 
30 and involved, in training, more than 400 people. 
Some interesting findings came out of the project. 
First, we found that jail personnel wanted help. 
The vast majority of those who work in jails 
recognize the problems they face and want compe- 
tent assistance. In the past, their problems tended 
to be ignored and those who offered help couldn’t 
deliver. This spawned a legitimate distrust of out- 
siders which is perceived by those external to the 
jail system as a basic reluctance to change. 

The second finding was that there were few 
resource persons who could actually help a jail 
system. There were many people with expertise 


but they lacked the ability to help jails acquire 
what they knew. We found many people especially 
academics, willing to tell a jail what was wrong but 
unable to help the jail solve the problem. It became 
necessary, therefore, to develop resource pro- 
viders. 

The next thing that was learned was the lack of 
awareness by city/county councils and ad- 
ministrators as to how a jail functions, the prob- 
lems it faces, and how they can help. Those who 
hold the purse strings and, therefore, the ultimate 
power are a significant force for change or non- 
change in jails. 

The final thing that was learned, we already 
believed this, was that the key to an efficient, effec- 
tive jail lies in the quality of its personnel. The 
best program plan is only as effective as the com- 
petence of the staff. 


The Future 


Jails have made significant strides in the past 
decade in part because of their own effort, in part 
because of assistance on a Federal level. This is, 
however, only a beginning. Hopefully, in the future 
we will see the following: 

¢ Mandated jail standards which meet constitu- 
tional minimum and levels of good jail practice in 
each state. 

¢ Mandated jail officer and jail manager train- 
ing programs in each state. 

e Professional certification for jail admini- 
strators on a national basis. 

e Jail officer personnel and training standards 
recommended by a professional association and 
implemented by all states. 

e Review boards for all jail systems to include a 
variety of citizens and professionals. 


fb HE ANXIETY of the average citizen about the crime and delinquency problem generally must 
inevitably put the whole system on its mettle. All the participants in the administration of 
criminal justice are creatures of government. They must begin to produce, or perish. 


— RICHARD A. MCGEE 


Correctional Standards Development 
in the United States* 


By ILENE R. BERGSMANN 


Assistant Director for Communications and Training, 
Commission on Accreditation for Corrections, Rockville, Md. 


S ONE ELEMENT of the criminal justice 
A srstem. corrections applies both to the con- 

finement of offenders in jails and prisons 
and to convicted offenders who serve all or a por- 
tion of their sentence in the community. This 
system of corrections is similar on all three levels 
of government—local, state, and Federal. The en- 
forcement of criminal statutes in the United States 
is a shared obligation resting on each of these 
governmental levels. Depending on the jurisdic- 
tion, the vast majority of enforcement activities 
are undertaken by municipal, county, and state 
authorities. Although differences emerge as each 
jurisdiction establishes its own penal codes, codes 
of criminal procedures and standards, all share the 
common goal of developing a just, fair and 
equitable system of corrections. One of the most 
notable efforts made to achieve this goal has been 
the creation of a body of adult and juvenile correc- 
tional standards. This article will address the 
development of adult correctional standards and 
descriptions of standards for community pro- 
grams, inmate grievances and_ international 
prisoner exchange, not the current status of the 
law. 

In the United States, one of the earliest efforts to 
develop standards of fairness and justice within 
the correctional system was begun in the late 18th 
century by the Philadelphia Prison Society. These 
reforms represented the first set of standards, or 
minimum operational guidelines, for the treatment 
of offenders. The Society was instrumental, for ex- 
ample, in developing rudimentary classification 
procedures, in separating men from women, and 
children from adults, and establishing prison in- 
dustries. 

During the last 100 years, many national and in- 
ternational commissions and criminal justice 
organizations issued recommendations and stan- 


*This article is condensed from a paper written for the Sixth 
United Nations Congress on the Prevention of Crime and Treat- 
ment of Offenders (Caracas, Venezuela, August 25 - September 
5, 1980). The opinions expressed are those of the author and do 
not necessarily represent those of the Commission on Accredi- 
tation for Corrections. 
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dards. In 1870, the Declaration of Principles, written 
by the American Prison Association (today known 
as the American Correctional Association), 
established guidelines for prison reform. In 1931 
the U. S. National Commission on Law Obser- 
vance and Enforcement (also known as the Wicker- 
sham Commission) urged correctional reform in- 
cluding increased use of probation and parole. For 
more than 25 years, the National Council on Crime 
and Delinquency has developed model legislation, 
programs, and guides. The Institute of Judicial 
Administration, in conjunction with the American 
Bar Association, recently completed more than 10 
years of work on 18 volumes of adult standards 
covering arrest through postconviction and 21 
volumes on standards for children. 


Comprehensive criminal justice standards have 
also been written by national commissions in- 
cluding the President’s Commission on Law En- 
forcement and Administration of Justice (1967) 
and the National Advisory Commission on 
Criminal Justice Standards and Goals (1973). In 
addition to these efforts, the 1970’s witnessed the 
development of more narrowly focused standards 
for corrections such as Guidelines and Standards for 
Halfway Houses and Community Treatment Centers 
(1973), the National Sheriff’s Association’s seven 
manuals of standards for jails (1974), and 
Standards for Health Services in Correctional Institu- 
tions by the American Public Health Association 
(1976). The American Medical Association (AMA) 
published standards for medical care in jails 
(1976), prisons (1979), and juvenile facilities (1979). 


The American Correctional Association (ACA) 
has, for more than 100 years, actively promoted 
correctional standards, has published 10 manuals 
on adult and juvenile correctional standards (1976- 
1979) and is now in the process of revising them. 
The development of these standards began in 1974 
when the ACA created the Commission on Ac- 
creditation for Corrections whose role was the im- 
provement of the correctional system in order to 
provide ‘‘maximum benefits to the criminal of- 
fender, correctional field and the public.’’ (Fosen, 
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1976:5) These standards now form the basis for the 
Commission’s voluntary accreditation program. 

The ACA standards are written succinctly and 
define the specific operational procedures 
necessary to maintain minimum accepted correc- 
tional performance levels. The ACA standards 
strike a ‘‘balance between existing court inter- 
pretations of constitutional rights and the needs of 
correctional officials and administrators.’ 
(Sechrest, 1979:5) Five manuals cover adult parole 
authorities, probation and parole, community 
residential centers, detention facilities, and long- 
term institutions; four manuals on juveniles ad- 
dress community residential centers, training 
schools, detention facilities, and probation and 
aftercare; and one manual is concerned with cor- 
rectional administration. In 1979, the Commission 
on Accreditation for Corrections became ad- 
ministratively and fiscally independent of the 
ACA. The Commission’s primary role today is ac- 
creditation and the ACA’s role is to develop new 
standards and revise existing ones as needed. 

The American Medical Association (AMA) has 
also developed accreditation procedures for their 
standards which were written in part as a response 
to the recent court decisions mandating that jail in- 
mates be accorded the rights of citizens (except 
those which must be restricted because of the 
nature of their confinement) and therefore entitled 
to the same medical care available in the commun- 
ity. The standards—for jails, prisons, and juvenile 
correctional facilities—establish minimum re- 
quirements of medical and dental care, health ser- 
vices, chemical dependency, and _ psychiatric 
needs. In addition to improving the quality and 
availability of medical care, the standards also 
enable administrators to improve the efficiency of 
health care delivery, provide for greater cost- 
effectiveness, and improve health protection for 
inmates, staff and the community. 

AMA accreditation is similar to that of the Com- 
mission on Accreditation for Corrections. Both 
provide for voluntary, self-evaluation procedures, 
onsite monitoring by medical and correctional of- 
ficials, respectively, and a field report approved 
by the national organization. Because accredita- 
tion is an on-going process, the Commission re- 
quires renewal every 3 years, the AMA either 
every year or every 2 years. This accreditation pro- 
cess represents a significant effort by the correc- 
tional community to apply to itself uniform, opera- 
tional standards of sound correctional practice. 

Correctional administrators have been receptive 
to the standards/accreditation process, especially 
in light of judicial decisions affecting the operation 


of correctional facilities. During the 1960’s and 
1970‘s, the courts altered their ‘“‘hands-off’’ policy 
of noninterference in corrections and offender 
rights such that judicial decisions have affected 
every aspect of corrections. The most widely used 
statute to challenge prison conditions is the Civil 
Rights Act (1871) which protects the constitutional 
rights of prisoners. The constitutional basis for in- 
mate suits is usually the eighth or fourteenth 
amendments. The former protects Americans from 
cruel and unusual punishment and the latter 
guarantees due process rights. Inmate rights have 
been enumerated and administrators ordered to 
ensure safety and decency for staff and inmates 
alike. 

Today, administrators view the standards and 
accreditation process as a constitutional, humane 
approach to better conditions, as a means to ex- 
pand services, and as a justification for increased 
financial expenditures. In addition, planning has 
become more consistent, with measurable 
achievable goals developed; operational effec- 
tiveness and efficiency improved; offender ser- 
vices and programs have been upgraded and in- 
mate rights protected; staff professionalism has 
been enhanced as a result of training and an in- 
creased sense of responsibility; communication 
and cooperative efforts among correctional practi- 
tioners, the community and professional groups 
have improved; and each corrections agency in- 
volved in accreditation has begun an ongoing self- 
evaluation process. 

As larger numbers of corrections agencies apply 
for accreditation, it is anticipated that further im- 
provements will be seen. For example, as ad- 
ministrators implement recent judicial orders, it is 
anticipated that the number of inmate suits will 
decline; cooperation with experts in the medical, 
architectural and legal systems will contribute to a 
better corrections system; planning will improve 
and will form the basis for objective standards of 
measurement; public confidence will rise with im- 
proved correctional services; and a more effective, 
efficient corrections system will positively affect 
other parts of the criminal justice system. 

The accreditation process has been well re- 
ceived, both in the United States and Canada, as 
indicated by the large number of correctional 
organizations that have entered into contracts 
with the Commission on Accreditation for Correc- 
tions. By March 1981, 500 agencies were under 
contract to participate in the accreditation process 
and 115 agencies were accredited. And, the AMA, 
as of February 1981, has accredited over 100 jails 
in 23 states. 
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In addition to the voluntary standards com- 
pliance of the Commission and AMA programs, 
the U. S. Department of Justice has issued 
‘‘Federal Standards for Prisons and Jails,’’ which 
closely parallel the ACA standards for adult cor- 
rectional institutions. 


Community Corrections Standards 


The community is the ultimate focus for the in- 
mate who will be released from prison or jail and 
for the offender who serves his/her sentence in 
some form of noninstitutional punishment. 
Community-based programs are, by definition, 
‘all correctional activities that take place in the 
community”’ (National Advisory Commission on 
Criminal Justice Standards and Goals, 1973A:222) 
and include diversion, halfway houses, probation, 
parole, restitution, fines and work and study 
release. These programs are geared for the non- 
dangerous offender, for offenders making the tran- 
sition from prison to the community and for those 
who stand to benefit most from a community en- 
vironment rather than from incarceration. 

Within the United States in the last 30 years, the 
move toward community programs for offenders 
has gained momentum and approval as an accep- 
table alternative to prison. Community corrections 
has become an integral part of the criminal justice 
system as judges and correctional personnel look 
increasingly to these programs for offender place- 
ment. With the expansion of community programs 
has come a body of standards to help define its 
parameters. 

The American Bar Association standards em- 
phasize community alternatives to confinement. 
Sentences ‘‘call for the minimum amount of 
custody or confinement which is consistent with 
the protection of the public, the gravity of the of- 
fense and the rehabilitative needs of the defen- 
dant.’’ (American Bar Association, 1968:14) Fur- 
thermore, the ABA standards (1970) support the 
use of community alternatives such as probation 
or a similar disposition that does not result in im- 
prisonment. These community alternatives protect 
the public interest and safety, foster rehabilitaiion 
without disruption of employment and family ties, 
avoid the negative effects of prison and reduce the 
financial costs of sentencing. 

Public safety, is the key to the successful im- 
plementation of community corrections program- 
ming. The safety and protection of the community 
stands as the cornerstone on which to judge 
whether an offender should serve his/her sentence 
in prison or in the community. 


The National Advisory Commission (1973) stan- 
dards also recommended that state and local cor- 
rectional systems develop facility and program 
plans for community alternatives to confinement. 
The minimum alternatives would include pretrial 
and presentence diversion mechanisms and pro- 
grams; nonresidential supervision programs such 
as probation, parole, and sheltered workshops; 
counseling; education and/or training programs; 
community residential facilities; prerelease pro- 
grams; and community facilities to ease the transi- 
tion for newly released offenders. 

At the same time that the National Advisory 
Commission developed its standards, detailed 
guidelines were developed for halfway houses, 
Guidelines and Standards for Halfway Houses and 
Community Treatment Centers (1973). These stan- 
dards were the first to specifically address the 
establishment and operations of community 
residential facilities for adult and juvenile alike 
and to develop policies and procedures for the 
operation of community residential programs. 

In 1976 and 1977, the Commission on Accredita- 
tion for Corrections published three volumes of 
standards for adult community corrections: Adult 
Probation and Parole Field Services, Adult Community 
Residential Services, and Adult Parole Authorities. 
These volumes, which represent the most com- 
prehensive effort to date to delineate the scope, 
development, and definition of standardized 
policy and procedure for community programs, are 
described in some detail below. 

Community Residential Facilities: ACA standards 
for adult community residential facilities are 
based on three principles: use of community 
facilities only insofar as the public interest and 
safety are protected; use of these facilities to 
develop and enhance the resident’s role as a pro- 
ductive member of the community; and the use of 
the facilities as effective, efficient programs for 
the community. (Commission on Accreditation for 
Corrections, 1978A) These standards address 
halfway houses and prerelease centers, the latter 
specifically developed for offenders still legally 
defined as inmates. The prerelease center offers 
services similar to halfway houses (although 
security is more stringent) and offers inmates an 
opportunity for early release. 

The types of programs and the range of services 
vary, depending on the needs of the offender. All 
programs, however, share the same goal: the suc- 
cessful reintegration of the offender into the life of 
the community achieved through use of commun- 
ity resources, e.g., educational and/or vocational 
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training, employment, and citizen participation 
with offenders. 

Physical requirements of community residential 
facilities are critical to the orderly functioning of 
the program. Standards ensure that zoning, 
building, health and sanitation codes, and fire 
safety requirements are met. Moreover, the center 
must be located within 10 blocks of public 
transportation or must provide transportation in 
order that community resources are accessible to 
residents. 

The minimum programs services provided by 
the facility are supervision, shelter, food service, 
emergency financial assistance, individual 
counseling, and transportation assistance. 
Medical and mental health services, vocational 
testing, evaluation, counseling and training, and 
employment counseling and placement are ser- 
vices to be provided through community referrals. 
Staff play a critical role in that they actively 
develop and provide access to community agencies 
and work with each resident to design a program 
plan tailored to his/her needs. In addition, at least 


one person is available 24 hours a day. The stan- | 


dards also call for a written policy governing rules 
and regulations for disciplinary procedures and a 
resident grievance mechanism with access to ap- 
peal. 

Parole: Until the 1960’s the decision to grant 
parole was closely tied to the prevailing medical 
model theory, a part of which held that inmates 
must participate in rehabilitation programs such 
as counseling and educational training in order to 
qualify for release. Parole authorities had wide 
discretionary powers in granting parole, and in- 
mates had no guidelines for release eligibility and 
no guarantees of due process. 

During the 1960’s changes occurred when parole 
authorities established nondiscretionary 
guidelines for release eligibility, and inmates were 
released after serving less time than in previous 
years. This was done as parole authorities 
recognized that confinement was beneficial only 
for a limited time. 

During the 1970’s the rehabilitation/treatment 
model was challenged as the ability to predict and 
change behavior was acknowledged to be severely 
limited. During this period, parole authorities 
defined criteria for release and parole revocation, 
guaranteed due process rights of offenders for 
parole revocation and generally became more open 
about the decisionmaking process both for the of- 
fender and the public. 

In 1976 the publication of the ACA standards 
provided further protection for offenders against 


parole authorities’ potential abuse of discre- 
tionary use of power. Legal parameters establish 
the framework for the operation of parole 
authorities in which they have the power to ap- 
prove, reject and revoke parole, to arrest parolees 
and to discharge those who no longer require 
supervision. The standards require that inmates, 
parolees, corrections staff, and the public have ac- 
cess to written rules and regulations of the parole 
authority, including parole eligibility criteria. In- 
formation on which parole decisions are made 
must be available to the inmate unless there is a 
clear reason for maintaining confidentiality. 

The standards also reflect the need to reduce 
parole discretion and increase the inmate’s in- 
formation about parole eligibility, release dates, 
parole conditions, and revocations. Hearings are 
scheduled automatically when an offender is 
legally eligible for parole consideration or within 
one yeer after confinement. During the first hear- 
ing, a tentative parole date is fixed. Unless just 
cause is found to withold release, the inmate can- 
not be held beyond that tentative date, but he/she 
can be released earlier. 

Due process rights are protected at all times. In- 
mates cannot be denied parole without a hearing; 
they have access to the information on which the 
parole decision is based, except that which is con- 
fidential; and they are verbally informed of the 
parole authority’s decision immediately following 
the hearing. The written decision and the reasons 
for the decision must be available to the inmate 
within 21 days. An appeals process must also be 
established, with inmates entitled to outside 
assistance in preparation of their cases. And, due 
process protections extend to rearrest and revoca- 
tion. At the preliminary hearing, which must be 
held within 14 days of an alleged parole violation, 
parolees may present evidence, confront 
witnesses, and have appointed counsel if they are 
indigent. 

Probation: The ACA standards emphasize super- 
vision of offenders and provision of services in the 
community. Supervision entails not only a 
specified number of contacts with the proba- 
tioner/parolee, but also provision of direct ser- 
vices. The role of probation and parole officers is 
explicitly stated in that they are ‘‘to provide 
necessary services to the offender with the goal of 
reducing the probability of continued criminal 
behavior on the part of the offender.’’ (Commis- 
sion on Accreditation for Corrections, 1977:21) To 
accomplish this goal, the standards provide 
methods to determine an officer’s appropriate 
caseload size, supervision and documentation of 
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all activities with persons under supervision. The 
standards also call for classification criteria for 
probationers/parolees ensuring that they receive 
no more surveillance than is necessary. 

Officers must fully explain and furnish in 
writing the conditions of probation/parole. They 
also must enable the offender to participate in the 
development of the supervision plan, on an ‘‘as 
needed basis,’’ but at least once every 3 months. 
Adjustments are to be made contingent on the of- 
fender’s progress. 

The field officer has specific duties and obliga- 
tions to the offender. Maintenance of personal con- 
tact, contacts with individuals and agencies 
familiar with the offender, provision of 24-hour a 
day supervision and the development of contacts 
with community agencies to provide offenders 
with necessary services are required. The stan- 
dards specifically state that field officers assist of- 
fenders in finding suitable employment, in enroll- 
ment in education/training courses and in pro- 
viding direct financial aid in emergencies. Proba- 
tion and parole violations cannot be enforced 
where offenders are unable to meet their financial 
obligations except when fines are a condition of 
probation/ parole. 

Due process rights protect offenders from 
unreasonable searches and from unrestricted 
physical force applied by field officers, as well as 
access to grievance procedures. Confidentiality is 
also guaranteed in that disclosure of proba- 
tion/parole status is made known only if the 
public safety is threatened. Access to case records 
is strictly limited; all records are kept in a safe, 
locked area. 

The importance of the ACA standards for com- 
munity corrections is to strengthen procedures for 
supervision of offenders in the community. The 
standards protect the public safety, guarantee of- 
fender rights, establish procedures and rules for 
supervision and assist agencies nationwide to 
develop uniform practices. They strive to balance 
fairness and equality for both the public and the 
offender. With community corrections widely used 
as an alternative to long-term confinement, the 
standards provide minimum requirements for 
sound, practical guidelines for the treatment of of- 
fenders who live in the community. 


Inmate Grievance Procedure Standards 


Since the President’s Crime Commission (1967) 
took the position that inmate grievance procedures 
were necessary to balance the rights of inmates 
and protect the community, 


corrections ad- 


ministrators in the United States have mcved 
rapidly to develop and incorporate formal ad- 
ministrative complaint mechanisms. The need for 
such procedures was first acknowledged by the 
courts vis-a-vis the civil and constitutional rights 
of prisoners. In recognition that a prisoner is not 
‘ta slave of the state,’’ (Lay, 1979:37) judicial deci- 
sions have sought to redress the deprivation of in- 
mate liberties and guarantees. 

During the 1970’s, inmate grievance procedures 
were implemented in all Federal and most state 
prisons, as well as many jails, particularly large 
urban facilities. (General Accounting Office, 1977) 
Corrections managers have recognized the im- 
portance of these procedures in that they: 

¢ reduce inmate frustration, tensions and 
physical violence through the opportunity to 
air grievances; 

* reduce judicial intervention in the adminis- 
tration of a prison; 

¢ provide valuable feedback and review of in- 
stitutional policies and procedures; 

¢ recognize that rehabilitation cannot be effec- 
tive if prisoners perceive themselves to be 
treated unfairly; and 

e reduce costly litigation. (Dillingham and 
Singer, 1979) 

Three types of grievance procedures have 
developed: internal multilevel grievance commis- 
sions, ombudsman and outside grievance commis- 
sions. Although the existing procedures within 
multilevel commissions vary greatly, most have 
certain common elements: attempts at informal 
resolution, formal complaints filed in writing with 
staff designated to receive and investigate them; 
review of complaints, findings and dispositions 
made in writing within a specific period of time; 
and access to appeal open to inmates dissatisfied 
with the decision. Appeal develops through 
various levels of increasingly responsible staff, 
usually within the correctional system, although in 
some instances, appeal can be to an outside party 
such as an arbiter or commission. This multilevel 
commission plan is the most widely used within 
American corrections. 

Through the ombudsman system, an individual 
receives, investigates, and responds to all formal 
complaints of abuse. The ombudsman may be ap- 
pointed by the correctional administrator and 
therefore reports directly to that office, or he/she 
may be appointed by an external agency acting as 
an independent agent. 

Grievance commissions are the least common 
type of grievance mechanism. Only a few states 
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employ this procedure in which commissioners, 
usually separate from the correctional system, 
receive and investigate grievances. Their decisions 
are then reported to the prison managers who have 
final decisionmaking authority. 

Regardless of the type of procedure used, to be 
effective each grievance mechanism should have 
the following characteristics: 

¢ written response to all grievances with the 

reasons for the denial or acceptance; 

¢ time limits for each stage, with provisions for 

emergencies; 

resolution occurring at the lowest staff level 
possible as they are closest to the problem; 
training and orientation for staff and inmates 
to become acquainted with the procedures; 
and 

* a monitoring system established to ensure 

the mechanism works well. 

Standards created to guarantee the continuity of 
grievance mechanisms have done much to protect 
inmate rights. The National Council on Crime and 
Delinquency wrote a Model Act for the Protection of 
Rights of Prisoners (1972). The Act insures that an 
inmate retains the rights of a citizen, except those 


expressly or by necessary implication taken by 
law, and requires the establishment of a grievance 
procedure with access for all inmates. Other condi- 
tions ensure that grievances can be filed, that in- 
vestigations are performed by an individual or 


organization independent of the corrections 
department and that a written report is made to the 
corrections chief and the inmate. 

The National Advisory Commission (1973B:21) 
framed its inmate grievance standards on the basis 
of existing case law and precedent with, ‘‘The em- 
phasis ...on a framework to define the rights of 
offenders subject to correctional control, consis- 
tent with concepts of fundamental legal rights, 
sound correctional practice, and humane treat- 
ment of offenders.’’ The Commission, in its call for 
the development and implementation of a 
grievance procedure in all correctional agencies, 
decried the arbitrary use of power traditionally 
held by prison managers. The Commission- 
endorsed standards would enable all prisoners to 
submit grievances to an independent authority or 
at least to someone not responsible for that area 
addressed in the grievance. Reports would be in- 
vestigated with the findings and resulting recom- 
mendations made to the correctional administrator 
who has ultimate dispositional authority. 


1California Youth Authority only. 


The need for grievance procedures has been well- 
accepted by corrections professionals, and with 
the endorsement and use of the American Correc- 
tional Association standards, uniform design pro- 
cedures have also been accepted. The ACA’s in- 
mate grievance mechanism calls for written 
responses to all grievances and reasons for the 
decisions; responses within a prescribed period of 
time and provisions for speedy decisions in 
emergencies; advisory review or grievances; staff 
and inmates’ assistance in the design and opera- 
tion of the procedure; access by all inmates with 
guarantees against reprisal; applicability over a 
wide range of issues; and a mechanism to resolve 
jurisdictional questions. (Commission on Ac- 
creditation for Corrections, 1977) The Department 
of Justice standards also require that institutions 
establish the same type of grievance procedure 
and appeals process that the ACA standards man- 
date. 

The American Bar Association (ABA) has writ- 
ten Standards Relating to the Legal Status of 
Prisoners. These standards are an effort to put into 
practice the judicial concepts of fairness, justice, 
and human rights at the same time that institu- 
tional security is maintained. With regard to the 
purpose and scope of institution grievance pro- 
cedures, the ABA and the ACA standards are the 
same. In February 1981, the standards were ap- 
proved by the ABA’s House of Delegates. 

While all grievance procedures are set up to pro- 
vide an avenue for inmate alleviation of com- 
plaints and to reduce judicial filings, they differ in 
how to accomplish these ends. Two significant dif- 
ferences are whether to include inmates in the 
resolution process and whether to use outsiders 
(noncorrections staff) in the same process. States 
such as Wisconsin, California,! and Maryland 
allow the former, although in varying degrees of 
participation. (National Association of Attorneys 
General, 1976) Thus far, no state allows outsiders 
to decide the final disposition, although some do 
provide for outside investigators. (Dillingham and 
Singer, 1979) Moreover, it appears unlikely that 
such an event will occur in the forseeable future. 

The most recent action on developing grievance 
procedures comes from the United States Con- 
gress. Recently passed legislation provides ad- 
ministrative remedies for inmates, requiring that 
minimum standards be written ‘‘for the develop- 
ment of implementation of a plain, speedy, and ef- 
fective system for the resolution of grievances of 
adults confined in any jail, prison, or other correc- 
tional facility ....’’ (U.S. Public Law 96-247, 1980) 
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The standards require that employees and inmates 
be consulted in the development, implementation, 
and operation of the system; maximum time limits 
be established for written responses to grievances 
with reasons for the decision; provision be made 
for processing emergency grievances; safeguards 
be developed against reprisals; and an indepen- 
dent review of grievance disposition by an in- 
dividual or agency not under the direct control of 
the institution be provided. The bill allows that ad- 
ministrative remedy be used, giving authorities up 
to 90 days after grievance filing, to resolve the 
complaint. If inmates are dissatisfied with the out- 
come, they then have the option to seek redress 
through the courts. 


International Prisoner Exchange Standards 


To further expand and protect the human rights 
of prisoners, the United States has entered into 
treaties with Mexico (1977), Canada (1977), Bolivia 
(1978), Panama (1979), Peru (1979), and Turkey 
(1979) for the exchange of foreign nationals in- 
carcerated in those countries’ prisons and those on 
probation and parole. The treaties were writen 
when the U.S. Congress recognized that the poten- 
tial for inmate rehabilitation was severely limited 
due to confinement in a foreign environment. 

The treaties apply to the above-mentioned 
foreign nationals serving sentences in all Federal 
and seven states’ prisons that have passed im- 
plementing legislation. These states are Texas, 
Florida, Arizona, California, Idaho, Nevada, and 
New Mexico. 

The Attorney General of the United States has 
delegated to the Director of the Federal Bureau of 
Prisons direct authority to receive custody of 
Americans in foreign prisons and to transfer 
foreign offenders from American facilities. The 
first inmate transfer was effected in December 
1977. Since that time almost 600 Americans have 
returned to the United States. All American 
prisoners returning to the United States come 
under the direct authority of the Federal Prison 
System regardless of the nature of the offense and 
are subject to Federal Prison and U.S. Parole Com- 
mission guidelines. 

These prisoners, who return to the United States 
voluntarily, are informed of and understand fully 
the conditions of the treaty. They realize they will 
not automatically be eligible for release, and they 
cannot bring a court challenge to their foreign con- 
viction. The treaty also stipulates that certain 


2Data based on March 1, 1981, figures obtained from the Office of International Af- 
fairs, Criminal Division, U.S. Department of Justice, Washington D.C. 


prisoners are ineligible for transfer: those with less 
than 6 months to serve, military or political of- 
fenders, immigration violators, and those with 
legal appeals still pending. 

When the inmates are transferred back to the 
United States, they become subject to all United 
States regulations. Their original sentence carries 
over to their new confinement, while eligibility for 
release (mandatory release or parole) is computed 
according to Federal guidelines which include the 
time spent in pretrial detention and accrued good 
time in the foreign prison. Returning offenders, 
moreover, cannot be tried in the United States for 
the crime(s) for which they have been serving time. 

Negotiations for similar treaties are underway 
with Thailand, and the United States is pursuing 
negotiations through the Council of Europe for a 
multilateral European treaty. As of March 1981, 
605 Americans have returned to the United States; 
259 Mexicans to Mexico; 60 Canadians to Canada; 
12 Panamanians to Panama; 6 Bolivians to 
Bolivia; and no Peruvians or Turks to their respec- 
tive countries.” 


Conclusion 


In the last two decades the United States has 
progressed in its ability to provide just, humane 
treatment within the correctional environment. 
This progression is the result of the widespread at- 
tention by corrections administrator and members 
of the judiciary to improve services and protect of- 
fender rights. 

The many sets of standards written during the 
1960’s and the 1970’s pinpoint the shortcomings 
and the successes of the correctional system and 
offer a framework for improvement. Many of the 
standards are consistent in their analysis of the 
problems, priorities and issues. Awareness that of- 
fenders are citizens and as such have the same 
rights as other citizens (except those who must be 
restricted because of the nature of their confine- 
ment) and the need to divert as many offenders as 
possible are but two examples of the broad social 
policy implications these standards have on soci- 
ety. As a result, they provide a more open, publicly 
oriented focus whereby citizens will be better 
equipped to hold the correctional system account- 
able and where the public will also share respon- 
sibility for aiding in the reduction of crime. 

The momentum for increased participation in the 
accreditation process continues. Many corrections 
administrators are ready to hold themselves ac- 
countable. From the judiciary, support is main- 
tained as some legal decisions are based on the 
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standards, thereby reinforcing the need for ac- 
creditation. 

With numerous organizations that have written 
adult correctional standards, it is necessary that 
differences among various standards are resolved. 
As the American Correctional Association has 
become the leader in the accreditation movement, 
their standards have come to represent American 
standards, most notably for adult corrections. The 
ACA has taken the initiative in working for con- 
sensus. They have adopted the American Medical 
Association standards for detention facilities and 


have worked closely with the U.S. Department of. 


Justice in the development of the latter’s stan- 
dards and with the American Bar Association on 
Standards Relating to the Legal Status of Prisoners. 
Thus, corrections practitioners are moving toward 
consensus and agreement on major correctional 
issues such that uniform standards are being 
developed for adult corrections. Furthermore, in- 
terest in the ACA standards is not restricted to the 
United States as Canada is an active participant in 
the accreditation process, Japan has received per- 
mission to translate the standards, and other na- 
tions have requested information about them. 
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Lis O ASSURE the eventual restoration of the offender as an economically self-sustaining member 

of the community, the correctional program must make available to each inmate every 
opportunity to raise his educational level, improve his vocational competence and skills, and add 
to his information meaningful knowledge about the world and the society in which he must live. 


— Principle XXII of the Declaration of Principles 
of 1870 as revised and reaffirmed by the American 
Correctional Association in September 1960. 
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The Presentence Investigation Social 
Profile Analysis 


By ARTHUR SPICA 


Deputy Chief Probation Officer 
Adult Probation Department of Cook County, Chicago, Illinois 


vestigation can be verified from both 

statistical evidence recording its steady 
growth and improvement during recent years and 
from the expressions of opinion about its value 
found in existing correctional literature. 

Originally intended as a guide to the court in 
estimating probation worth, the presentence report 
soon underwent a metamorphosis in direction and 
philosophy. Over the years, many disciplines have 
defined the purpose(s) of the presentence report. 
From a social casework standpoint, the primary 
objective of the investigation is to provide the 
diagnostic information from which intelligent and 
workable programs can be formulated toward the 
best interest of the defendant. From the probation 
standpoint, it must serve as a factual and social 
document to be used for supervision planning. 

Ultimately, all these purposes cannot be 
diverted from, (in fact, become subordinate tc), the 
primary function of the presentence report—to 
serve as a guide and aid to the court by providing 
meaningful, relevant, and accurate data to meet 
judicial needs in arriving at a proper sentence. 

The generally accepted correctional philosophy 
is that sentencing should be in accord with the in- 
dividual characteristics of the offender and the 
crime committed. Prosecutors, defense attorneys, 
and ultimately, judges look to the presentence 
report for direction, even with the plea bargaining 
process. Various empirical studies have shown a 
high correlation between the presentence report 
and dispositions of judges. 

Although, in most cases, judges do not have suf- 
ficient training in social work concepts, they do, 
through their experience and legal background, 
have a significant level of expertise in making 
judgments on the relationship between certain en- 
vironmental characteristics and the likelihood of 
good or poor adjustment in the community. There 
is no question that the presentence report can and 


T's IMPORTANCE of the presentence in- 
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does influence the decisions of judges. This, in 
fact, is precisely what is supposed to happen ac- 
cording to the statutes. 

To fulfill this objective, the stress to record com- 
prehensive facts in a candid and orderly fashion 
has always been the rule of the presentence report. 
Remember, the only reason for the existence of 
that investigation is to depict the intimate 
dynamics of one particular individual. While there 
are only a few in our field today that are com- 
fortable with the current procedures being used, 
the majority recognize room for effective change 
and improvement. 

Because the major portion of the presentence in- 
vestigation deals with the aforementioned objec- 
tive type material (e.g., offense, employment, 
school records, etc.), better methods of presenta- 
tion of facts have been developed in recent years, 
such as, abbreviated procedures in reporting. 
There is little evidence that more extensive data 
are better for decisionmaking than less, particu- 
larly if less amounts of data are deliberately 
selected, verified, and prove to be relevant. This is 
not to say that by condensing a report it can 
always be meaningful and useful. The process can 
only be advocated if some means is still kept to 
provide expansion of the material addressing 
those unusual circumstances about an offender. 

Keeping all this in mind and always recognizing 
the need for new methods in the presentation of the 
presentence investigation, the Social Profile 
Analysis was created for use in the investigation 
of offenders. 

The Social Profile Analysis itself is an attempt 
to condense pertinent facts of the presentence 
report in a ‘‘graph format’’ for immediate ex- 
amination by those involved in the reading of that 
report. A similar method was first brought to light 
by the Community Resource Management Team in 
their Case Analysis Profile.! With some modifica- 
tion, it was found to be most useful in the 
presentence report. The Social Analysis Profile 
becomes another tool to assist the court in examin- 
ing those factors stressed in the sentencing pro- 
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cess. The profile also provides the court with a can- 
did picture of the offender. Before reading the 
body of the presentence report, interested parties 
are able to examine pertinent areas of that social 
history, in an abbreviated style, and then observe 
the degree of significance of each of those areas. 

In its construction, eight social categories are 
used. By conducting an informal survey of felony 
judges, it was found that certain headings of the 
presentence report were more stressed and/or ex- 
amined than others. The categories identified were 
juvenile record, criminal record, past probation in- 
volvement, employment, physical health, mental 
health, and substance abuse with alcohol and hard 
narcotics. By projecting these headings on a graph 
and providing a continuum of significance from 
“‘low”’ to ‘‘high,’’ the court is able to examine each 
factor, individually, and get a picture of the par- 
ticular offender’s social history. The parties 
reading the presentence report can then go to the 
body of that report for an embeliishment of each 
category. 

It must be kept in mind, that the Social Analysis 
Profile is not a predicting device, but rather, a con- 
densed illustration of ‘‘who’’ an offender is by il- 
lustrating those “‘salient factors’’ pertinent to that 
report. 

On the graph itself, the eight categories are plot- 
ted on a horizontal axis while the range from low to 
high significance is plotted on a vertical axis. Five 
descriptive phrases are generated for each 
category with a box for checking the particular 
descriptive phrase. (See Figure I.) Space is also 
provided in each box for additional comments. 

The following criteria are used when checking 
the appropriate headings: 

{a} Juvenile Record—all adjudications of a 

delinquent nature. 


(b) Criminal Record—all past arrests, felony 
and misdemeanor, where there is a convic- 
tion. 

(c) Past Probation Involvement—all probation 
records, Federal, state, or county. 

(d) Employment Record—current status. 

(e) Physical Health—past and present prob- 
lems, if any. 

(f) Mental Health—same as physical health. 

(g) Substance abuse, alcohol—past and present 
problems with narcotics, if any. 

(h) Substance abuse, hard narcotics—past and 
present problems with narcotics, except 
marijuana. 

The five descriptions for each of the eight 
categories are constructed on a ‘‘descriptive social 
continuum style’’ thus leaving the body of the 
presentence report to elaborate the factual data 
and particular circumstances of the headings. To 
put it another way, an attempt is made to provide 
the court with some indication of the offender’s 
position on the profile by providing phrases using 
social description rather than strictly factual data. 

(E.g., the criminal record category does not show 
the number of arrests and convictions, but rather, 
tries to give an illustration of the offender’s ‘‘per- 
sonality’’; the full criminal record itself can be ex- 
amined in the report.) Admittedly, not all defen- 
dants at all times can be profiled in all categories. 
In these cases, a simple ‘‘NA’’ is recorded under a 
specific category that does not apply to that of- 
fender. 

Continuous examination as to the utility of the 
Social Profile Analysis and attempts at improve- 
ment and refinement of the instrument are always 
at the forefront. It is only through feedback from 
the court and the officer that any further develop- 
ment can be accomplished. 


(Social Profile Analysis Graph follows.) 
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News of the Future 
RESEARCH AND DEVELOPMENT IN CORRECTIONS 


By JOHN P. CONRAD 


The Sam Houston State University, Huntsville, Texas 


PAROLE—OLD QUESTIONS AND NEW DATA e 


According to the latest issue of the Uniform Parole Reports, ex- 
actly 65,310 men and women ‘‘entered’’ parole during the year 
1977, the most recent year for which data have been compiled 
for analysis.! We could wish for a more current report, but 
without a quantum leap in statistical efficiency, we aren’t going 
to get it. Having presided over such compilations myself in 
years past—many years past, I must emphasize—I am keenly 
aware of the obstacles that the most modest leaps must sur- 
mount in making any nationwide correctional census. Still, the 
Uniform Parole Reports do provide me with a benchmark for con- 
sidering what parole is all about and what it is about to become. 
My question for this rumination is: What is the value served by 
putting these thousands of offenders into the peculiar status of 
intermediacy between prison and full freedom? 

The quick answer is that parole gets them out of prison, where 
they are a great expense to the state, and where they are sub- 
jected to a condition that is at best irksome, but for many 
miserable beyond the misery suffered by any other Americans. 
Had there been no parole, those 65,310 souls would have been 
added to the total of 307,276 convicts in prison at the end of 
1978. Most of them would have still been confined to prison, in 
addition to 314,006 others, at the end of 1979.2 After all, the 
original purpose of parole was to winnow out of the prison 
population those better risks who could serve out their terms on 
the streets. No one can say that this purpose is not being 
served, if not as copiously as many would like. 

But the question is stickier than it seems. To administer this 
parole process large bureaucracies have been created to super- 
vise, maintain surveillance, counsel, and assist these men and 
women winnowed out of the prison congestion. There are parole 
officers, district supervisors, regional supervisors, parole chief, 
and at the commanding heights, a parole board, often assisted 
by a corps of hearing officers. Not an inexpensive apparatus. 
Referring to another publication of the National Criminal 
Justice Information and Statistics Service, we find that state 
governments spent a total of $403,211,000 on probation, pardon 
and paroles in the year 1977—also the most recent year for 
which we have data—and employed 22,371 people to carry out 
these processes.° If most of the money and most of the state 
employees counted in these columns were allocated to 
parole—not an unreasonable assumption—it is likely that 
parole cost the taxpayers between $300,000,000 and 
$400,000,000 in 1977. Beyond a doubt, parole costs a lot more in 
1981 dollars. What are we giving the public for its money? 

The answer to that question depends on a much more specific 
question: What if there were no parole? What if those 65,310 
convicts had been turned loose without supervision or ser- 
vices? These are not novel questions. There have been 


1National Council on Crime and Deliquency, Research Center West. Characteristics 
of the Parole Population, 1978. Uniform Parole Reports, Series 2:80:2. (United States 
Department of Justice, Bureau of Justice Statistics, December 1980). P. 20. 

United States Department of Justice, Bureau of Justice Statistics. Prisoners in 
State and Federal Institutions on December 31, 1979. National Prisoner Statistics 
Bulletin NPS-PSF-7, NCJ-73719, February 1981. P.11. 

United States Department of Justice, National Criminal Justice Information and 
Statistics Service, Expenditure and Employment Data for the Criminal Justice 
System 1977. SD-EE No. 12. Issued May 1979. Pp. 319-323. 

4167 Conn. 10, 355 A2d 49 (1974) 

5Howard R. Sacks and Charles H. Logan, Does Parole Make a Difference? (The 
University of Connecticut Press, 1979) and Parole: Crime Prevention? or Crime 
Postponement? (The University of Connecticut Press, 1980) 


numerous investigations, most of them rather impressionistic 
and speculative, some of them no more than special pleading, 
and a few based on fairly solid empirical foundations. I have 
neither the time, nor the space, nor the inclination to attempt a 
comprehensive literature review here. However, I think it is fair 
to say that the spectrum of informed opinion ranges from the 
stark point of view that parole ought to be abolished to the more 
moderate view that it ought to be drastically overhauled. With 
this diversity of opinion, none of it favorable to the way things 
are, it is no surprise that one state—Maine—has abolished 
parole, and several others have considered its abolition but 
have decided instead to curtail it. Further, in the light of the 
trend toward determinate sentencing—if it is a trend—the uses 
of parole must change, although the nature of the change may 
still be unclear. 


A NATURAL EXPERIMENT IN CONNECTICUT 


Much light is shed on all these hard questions by the publica- 
tion of two successive reports on a natural experiment con- 
ducted under the auspices of the University of Connecticut 
School of Law by two thorough researchers, Howard R. Sacks 
and Charles H. Logan. First, let me reconstruct the laboratory 
in which this experiment was conducted. In July 1974, the Con- 
necticut Supreme Court handed down a decision in the case of 
Szarwak v. Warden, Connecticut Correctional Institution that about 
400 Class D felons had been unconstitutionally sentenced to 
terms in excess of 1 year.4 Of these 400 felons, 167 were still in 
prison and had to be released immediately on the expiration of 
a l-year term and unconditionally. Virtually all would have 
been placed on parole had events followed their normal course. 

So as to simplify the experimental situation, this group of 
unexpected discharges was reduced from 167 to 115 by ex- 
cluding the female felons and the reformatory commitments, 
i.e., youthful first offenders. Three more cases were later ex- 
cluded because of problems in interpreting the data in their in- 
dividual situations. The researchers were left with an ex- 
perimental group of 112 male Class D felons who were released 
from July through December 1974. Under Connecticut law, a 
Class D felon is a lesser offender, convicted of burglary, 
assault, strong arm robbery, or possession of narcotics. A con- 
trol group of 57 parolees, also adult male Class D felons, was 
created; these men were released on parole about a year earlier 
than the experimental group. 

A comparison of the characteristics of the men composing the 
two groups uncovered only one statistically significant 
variable: prior prison terms, on which score the control group 
was somewhat worse than the experimental group. On 14 other 
variables there was no difference of any significance. 

Two reports have been issued on the results of this experi- 
ment.5 The first one, Does Parole Make a Difference?, covered the 
first year of followup. The results looked remarkably positive. 
The experimental group of 112 discharged convicts wound up 
with 71 failures, 63 percent of the group, whereas the control 
group of parolees had only 21 failures (37 percent) by the end of 
1975. For advocates of the standard practice of parole, this 
result was cause for rejoicing, and some rejoicing there was, 
even though Sacks and Logan drenched their report with 
qualifications, reservations, and reminders about the limita- 
tions of the data. Really, after correlations had been calculated, 
the correlation between success/failure and parole/discharge 
was only .25. That accounted for about 6 percent of the 26 per- 
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cent difference in the performance of the two groups, as 
measured by their recidivism. Nevertheless, this was a 
statistically significant difference in favor of the control group, 
a finding that might need a good deal of interpretation if it were 
to be converted into policy recommendations, but a positive 
finding that, if taken at face value, asserted the usefulness of 
parole in the control of criminal recidivism. 

It was a finding that stood alone. Three other measurements 
were made, but none translated into positive significance. A se- 
cond study assessed the gravity of the most serious offense 
committed after release. No statistically significant differences 
were found. When the offenses committed by the recidivists in 
the two groups were compared by the Penal Code classification, 
by the length of the term for whicii subjects were committed, or 
by the number of violent offenses, the differences were in favor 
of the control group, even though these were not differences on 
which a hat could be hung. 

A third study compared the time in the community during the 
experimental year. As every parole officer knows, but most of 
the general public does not, the life of a parolee is frequently in- 
terrupted with detention for various purposes short of a 
judicial commitment to prison or jail. This measurement 
proved little. The 71 failures in the experimental group averag- 
ed .76 of the year in the community, whereas the 21 failures in 
the control group averaged .86 of the year at liberty. Sacks and 
Logan found that the successes were too seldom detained to 
justify their inclusion in this measurement. 

The fourth study considered the time to the first failure, as 
measured by the period between release and the first known 
criminal act by the offenders who failed. Not much difference 
here, either. The failures in the experimental group of 
dischargees made it through 41 percent of the year. The failures 
in the control group of parolees lasted for 48 percent of the year. 

So much for the first year, a modest success for parole, with 
the surface appearance of a triumph. The good sense and cau- 
tion of the investigators were in prominent view. They refused 
to say that they were assessing the value of parole ‘‘supervi- 
sion.’’ They insisted that the object of their investigation was 
the status of being on parole. Nothing in their data gave anyone 
the slightest reason to suppose that parole was anything but a 
condition in which the parolee is under surveillance and in 
special jeopardy of a return to prison for violation of the terms 
of his release. 

They explored nine possible explanations of the primary dif- 
ference that had been established between the experimental 
and control groups. The usual predictors added up to about the 
same probable rates of failure for the two groups. There was a 
problem about employment. The control group had been re- 
leased a year earlier than the experimentals, and there was 
somewhat more unemployment during the period July- 
December 1974 than for the control group, which had been 
released in late 1973 and early 1974. A separate study was 
made of the influence of unemploment rates on recidivism. This 
turned up no evidence that in this short run there was any con- 
nection. 

Nor did there appear to be any reason to suppose that the fre- 
quency of the failures in the experimental group could be at- 
tributed to their lack of adequate time for planning. Examining 
the data closely, Sacks and Logan found that the more time for 
release planning the experimentals had—some of the later 
releases had as much as 60 days—the more they recidivated. 
They then went on to see whether it might have made a dif- 
ference that the parole board had pronounced a benediction on 
the parolees that might have convinced them that they were 
cured of their wicked ways. Nothing there. Some of the ex- 
perimentals had actually been heard by the parole board and 
had been given a date. There were 26 of them, and they failed at 
a rate of 69 percent rather than 63 percent for the entire group, 
and 37 percent for the control group. The Hawthorne effect was 
considered and rejected as an explanation, and so was the 
possibility that changes in crime rates, a dramatic 
‘“‘sociopolitical’’ event, or discriminatory law enforcement 
might account for the difference. There remained the entirely 


speculative possibility that the members of the experimental 
group, or at least those who recidivated, believed that their 
good fortune was token of a ‘“‘charmed life’ in which they could 
commit with impunity any offenses they had a mind to. This ex- 
planation seems to me to be much farther fetched than it does to 
Sacks and Logan, but the authors do not see how it could ac- 
count for more than a small fraction of the difference at the 
most. 

Having considered and rejected the alternative explanations 
for the difference, Sacks and Logan devoted a chapter to 
analysis of the parole status and how it might explain the suc- 
cess of parole. Five possibilities were considered: (1) participa- 
tion in treatment programs; (2) parole officer counseling; (3) 
prerelease planning; (4) parole officer’s emphasis on employ- 
ment; (5) the deterrent effect of the ‘‘overhanging sentence.”’ 

Here they came to the dead end of speculation. Nothing in 
their data could confirm the validity of any of these explana- 
tions. In the end, they plump for the combination of the 
“overhanging sentence’”’ and the surveillance that goes with it. 
They doubt the value of the assistance the parole officers have 
to offer and suggest that these functions should be left to 
private agencies to perform. Even the surveillance might be 
more effective if it were more intimidating: Suppose that func- 
tion were turned over to the uniformed police rather than left in 
the hands of a parole officer whose role is so much more am- 
biguous. That is a notion that I, too, have entertained; I will join 
Sacks and Logan in suggesting an experiment along such a line. 


How TIME EVENS THE SCORE 


If the authors had left their experiment at that point, they 
would have had a uniquely positive result in parole research 
from which advocates of parole could contentedly extrapolate 
new justifications for even more lavish support of parole. They 
still have that unique positive finding, but, after a year of ac- 
cumulating and analyzing more data, the score for the control 
groups of parolees washed out. The original question stands: 
What if there were no parole? What if all prisoners were re- 
leased unconditionally at the expiration of their sentences? Is 
parole a worthwhile element of the criminal justice system? In 
their second report on this experiment, the authors review a 3- 
year followup and decide that they can only say that their data 
lead to an ‘‘uneasy”’ case for the retention of the parole system. 

The washout is specific. The large difference of 26 percent 
between the two groups studied dwindled into statistical in- 
significance. Where, after the first year only 37 percent of the 
parolees had failed, the failures increased to 70 percent at the 
end of the second year, and to 77 percent at the end of the third 
year. The dischargees’ failures also increased: from 67 percent 
to 82 percent at the end of the second year and then, at the end 
of the third year, to 85 percent. There was still an eight-point 
difference, but the significance had eroded to the .31 level, at 
which the element of chance becomes obtrusive. 

The brief and blunt conclusion of the Sacks-Logan study is 
that, in Connecticut, Class D felons will delay their return to 
crime by about 4% months if placed-on parole rather than 
discharged. Sacks and Logan would hedge this conclusion with 
numerous other qualifications and urge that extrapolations not 
be made. In effect, crime is postponed by paroling a prisoner 
rather than discharging him unconditionally. It is not pre- 
vented. 

The authors consider the implications of this bleak finding 
under both the utilitarian and the retributive rationales for 
criminal justice. The ‘‘uneasy’’ case is more persuasive as a 
utilitarian argument. It is not possible to derive an indisputable 
cost-benefit relationship between the $500 a year that the State 
of Connecticut paid to maintain a man on parole and the modest 
delays in the return to crime that parole seems to produce. Still, 
although the dollar amount cannot be assigned, it is surely 
worth something to the state as a whole and to the prospective 
victims of a released offender’s crime that the crime should be 
delayed, even if the delay is no more than 4 months. Sacks and 
Logan are sure that such a delay is well worth considering, if 
only because the costs of the crime to the victim are postponed 
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and the victim has the use of his resources for a while longer. 
We are solemnly shown that the victim will incur medical ex- 
penses, and that he will probably be inspired to invest in dogs, 
guns, locks and other devices to increase his security. All these 
expenses cost money that will not be spent for 4 months longer 
than would be the case if there were no parole. I was bemused 
by their rhetorical question: ‘‘Who would not pay money to 
have his or her death delayed for 4% days?’’ I still don’t know 
the answer to that one for myself, or how much I would pay if I 
would pay anything at all. 

Even though Sacks and Logan do not try to calculate the 
benefits from the 4%-month delay, those benefits surely exist. 
That’s the ‘‘uneasy’’ case. Under the retributivist rationale for 
criminal justice, the case disappears. The authors point out that 
the public wants criminals punished and punishment means 
time in custody. The experience of parole is unpleasant and 
restraining as seen by most parolees, but to construe it as 
punishment would require that more severity be introduced in- 
to the parole system than is likely to be acceptable. For most 
parolees, the experience of parole is really a suspension of 
punishment. Parole does not fit into the ‘‘justice model’’ very 
well. It is not surprising that where the flat term has been in- 
troduced the whole parole structure shrinks, sometimes to a 
vanishing point. 

Concluding their second report, the authors offer a sort of 
epilogue: ‘‘Sacks and Logan, in their study of 57 Connecticut 
minor felony offenders (adult males) released to parole in 1973- 
74, and followed up for three years, found that 77% had been 
convicted for new offenses. The authors found it impossible to 
predict (1) whether this rate would hold true for other minor 
felony offenders, released in different time periods, or (2) a 
three-year recidivism rate for major felony offenders. The 
authors cautioned against attempts to extrapolate or generalize 
their findings.”’ (p. 109) 


WE NEED A NEW MODEL 


They are too modest. If this were the only parole research that 
had ever been completed, grave questions would arise about the 
practice of corrections throughout the country. After all, Con- 
necticut penology is fairly typical of progressive corrections. 
We would wonder whether the elaborate structure of parole 
might need a re-examination. Is the public getting its money’s 
worth in protection? Does parole, as now practiced, provide 
adequate assistance to men and women in the most serious kind 
of personal trouble? Does parole really accomplish an overall 
reduction in the fiscal and social costs of incarceration? 

Those with simple minds like mine will do a little simple 
figuring. Sacks and Logan estimate the per capita annual cost 
of parole in Connecticut at $500. As of 1 September 1976, the 
latest date for which I have figures, there were 1,832 people on 
parole in Connecticut.§ That multiplies out to a total cost of the 
parole system of $916,000. In the 5 years since that figure was 
compiled the size of the system and its cost must have in- 
creased enormously. Even if the bill has trebled, it is an in- 
conspicuous item in the total expenditures of any populous in- 
dustrial state. As we are so often told these days, government 


waste is ubigi tous, but there are much larger targets for. 


legislative appropriations committees to shoot at. Parole is pro- 
bably safe from the budget analyst’s scrutiny. 

But it deserves the careful and conscientious attention of the 
correctional policymaker and administrator. The Sacks-Logan 
report is only the latest in a long series of parole studies that 
have ended in disappointment. Listed in the 286 treatment pro- 
grams evaluted in the Lipton-Martinson-Wilks catalogue at 25 


SUnited States Department of Justice, Bureau of Justice Statistics. Sourcebook of 
Criminal Justice Statistics, 1980. P. 513. 

7Douglas Lipton, Robert Martinson, and Judith Wilks. The Effectiveness of Correc- 
tional Treatment; A Survey of Treatment Evaluation Studies. (New York. Praeger 
Publishers, 1975). P. 8 

8Elliot Studt. Surveillance and Service in Parole; A Report of the Parole Action Study. 
(United States Department of Justice, National Institute of Law Enforcement and 
Crimina! Justice, May 1973). P. 89 

Ibid., p. 96. 


parole research studies, none of which resulted in an unam- 
biguous finding in favor of parole.? That brought the state of 
knowledge down to 1967, when Lipton and his colleagues closed 
their books. Since that time there have been more studies of 
parole—how many more, I cannot say. There has been no rever- 
sal in the drift toward inconclusiveness. Indeed, the Sacks- 
Logan study represents the most positive finding we have yet 
seen. To postpone recidivism for 4% months at a cost of about 
$1,000,000 a year is an achievement with at least two meanings. 
For the victims of these deferred crimes it is a brief respite of 
which they will be completely unaware. (After all, who is going 
to reflect after having been mugged by a parolee: ‘‘I’m so 
lucky—this would have happended 4 or 5 months ago if that 
dude hadn’t been on parole!’’) For the State of Connecticut, the 
crimes that can be committed by a parole population must sure- 
ly be a minor fraction of the total number of crimes that are 
committed annually. 

In spite of the admonishment of the authors, I have to con- 
clude that the case for the retention of parole, as it is now ad- 
ministered, is less than ‘‘uneasy.”’ It is weak. Sacks and Logan 
believe that if parole is effective at all, it is because of the 
‘‘overhanging”’ threat of revocation, accompanied by the parole 
officer’s surveillance and the requirment that the parolee make 
periodic reports to him regarding his activities. They dismiss 
the service elements of parole as unconvincingly effective. 

Sacks and Logan have only a speculative case for 
surveillance and for the intimidation of the ‘‘overhanging”’ 
threat. As a parole officer myself in a now distant past, I have 
always been skeptical about the plausibility of surveillance as 
a justification for parole. As I remember it, the police in- 
variably beat me to the reporting of the crimes committed by 
my parolees. Most of the violations I had to report were abscon- 
sions from parole and failures to cooperate. 

It is surprising that there has been so little attention given to 
the effectiveness of parole—or probation—surveillance in view 
of the general belief that this is the main justification for parole 
supervision. To my knowledge, there has been only one 
systematic investigation, and that a far from definitive en- 
quiry. In Elliot Studt’s meticulous and creative study of 
California parole practice, an analysis was made of 90 suc- 
cessive reports from one parole district to the California Adult 
Authority. Each of these reports, submitted between November 
1969 and March 1970, was responsive to Adult Authority 
policy requiring the submission of information for considera- 
tion in a hearing for revocation of parole. The results, as 
tabulated by Studt, were as follows: 


SOURCES OF INFORMATION LEADING TO REPORTS TO 
ADULT AUTHORITY8 


Source of Information No. of Cases Percentage 


Agent’s surveillance 15 
Parolee not locatable 
Evidence of drug use 
No monthly report 
Other agencies 
An arrest 
Antinarcotic test 
Complaint from family 
Information from law enforcement 
Parolee himself 
Psychotic episode 


Total 90 100 
These results were obtained in a well staffed parole agency in 
which great stress was placed on surprise visits. It was ac- 
cepted doctrine that ‘‘frequent contacts in the field are peculiar- 
ly important for protecting the public from the danger of 
criminal behavior by parolees.’’ Studt proceeded from her data 
and her observations to the conclusion that one of the fun- 
damental obstacles to the effectiveness of parole service is the 
“context of suspicion’’ in which interactions between the 
parole officer and the parolee must take place.? Parole is 
organized for the conduct of surveillance, but at best, 
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surveillance uncovers information that sheds light on the of- 
fenses for which parolees have already been arrested. Studt 
suggested a fundamental reorganization of parole so that the 
limited kinds of service that the agency can afford to its clients 
can be performed in a context of service. A full review of her 
proposals is beyond my scope in this report, but surely they 
should constitute a first point of reference for experiments in 
the improvement of parole services. 

Is parole an artifact of archaic notions about the nature of 
criminal behavior that should be abolished because it is in- 
consistent with an age in which cost-effectiveness is the 
criterion for the survival of a public service? I suppose the 
answer to that question must be affirmative if we are to rely 


solely on the data afforded by Sacks and Logan and many other 
researchers. But if cost-effectiveness is not the sole and over- 
riding criterion, then an important case can be made for the 
revitalization of parole as a service that provides competent ad- 
vice and referrals to parolees needing counsel—as most of us do 
from time to time, whether parolees or not—and the kind of 
‘‘trouble-shooting’’ that a good parole officer is good at doing. 

As stated that way, it doesn’t sound like much—compared to 
the stalwart protection of the public. But for many parolees, 
perhaps most parolees, that kind of service makes the truly 
crucial difference. If we could organize to do it better, we might 
find that it would postpone that return to crime by a lot more 
than 4% months. 


Looking at the Law 


By JUDD D. KUTCHER 
Assistant General Counsel, Administrative Office of the United States Courts 


THE WHITE-COLLAR CRIMINAL: PROBATION CONDITIONS OF 
COMMUNITY SERVICE AND CHARITABLE CONTRIBUTIONS 


The inadequacy of traditional sentences of fines and im- 
prisonment for white-collar criminals is a vexing problem. 
Fines are rarely large enough to deter similar criminal offenses. 
The individual or the corporation may view a criminal fine as 
only ‘‘a price of doing business.’’ Fines are particularly inade- 
quate punishment for corporate criminals. The stockholders 
are more likely to suffer than the offending personnel. In- 
carceration? How do you jail a corporation? 

Consequently, Federal courts often place individual white- 
collar criminals and corporation criminals on probation. Ap- 
propriate probation conditions can represent significant tools 
for controlling the conduct of the white-collar criminal while he 
is on probation, and for accomplishing some rehabilitation. The 
court and its probation officer must design control conditions 
with a creative flair, anticipating for white-collar criminals the 
way the probationer may attempt to continue in his wayward 
ways. Rehabilitative conditions require not only creativity, but 
also pe hopeful thinking. Often such conditions are very suc- 
cessful. 

Courts have recently tried two conditions to accomplish this 
purpose: community service and charitable conditions. After 
briefly commenting upon what I call ‘‘control’’ conditions, I 
will focus on the development of the community service condi- 
tion and the charitable contribution condition. 


lUnited States v. Fura Kawa, 596 F. 2d 921 (9th Cir. 1979); United States v. Albanese, 
554 F. 2d 543 (2d Cir. 1972); United States v. Bonnano, 452 F. Supp. 743 (N.D. Cal. 
1978), aff'd. ,595 F. 2d 1229 (9th Cir. 1979). 

2United States v. Merritt, 634 F. 2d 1142, 1143 n.1 (8th Cir. 1980); United States v. 
Pierce, 561 F. 2d 375 (9th Cir. 1977); United States v. Manfredonia, 341 F. Supp. 790 
(S.D.N.Y. 1972), aff'd. per curiam, 459 F.2d 1392 (2d Cir. 1972); United States v. 
Delago, 397 F. Supp. 708 (S.D.N.Y. 1974); United States v. Rifen, 634 F. 2d 1142 (8th 
Cir. 1980) (No. 80-1227) (tax evader’s continued failure to file Federal taxes and sup- 
plying fraudulent withholding certificate to his employer warranted revocation). 


3United States v. Consuelo-Gonzalez, supra. 

4United States v. Greenhaus, 85 F. 2d 116 (2d Cir. 1936); United States v. Barrasso, 372 
F. 2d 136 (3d Cir. 1967); United States v. Polk, 556 F. 2d 803 (6th Cir. 1977), cert. denied, 
434 U.S. 62 (1977); United States v. Pastore, 537 F. 2d 675 (2d Cir. 1976). 

5Van Duyse v. Israel, 486 F. Supp. 1382 (E.D. Wis. 1980); Parrish v. Wainwright, 614 
F. 2d 1028 (5th Cir. 1980); Barlip v. Com. Pa. Bd. of Prob., 405 A. 2d 1338 (Pa. Com- 
monwealth Ct. 9/19/79). 


As to control, the court has several effective probation condi- 
tions at hand: (1) It can restrict the probationer’s association;! 
(2) it can require a periodic audit of the probationer’s personal 
and/or business records—including income tax returns, bank 
records, net assets and liabilities;? (3) it can impose a special 
search condition;? (4) it can restrict or preclude types of employ- 
ment or employment activities;* (5) it can impose restrictions 
designed specifically to protect the public;> for example, it can 
bar a probationer convicted of writing bad checks from writing 
bad checks in connection with his business for the period of his 
probation. See Parrish, supra. 

Where a probationer is self-employed and has a background 
of financial conning, a financial reporting condition may be a 
good means to check his sources of income. If a probation of- 
ficer determines that a probationer presents a reasonably 
foreseeable financial risk to an employer, the officer may in- 
itially choose to monitor the probationer’s conduct, rather than 
warn the employer. Thus, the probation officer may require the 
probationer to submit his (1) check stubs, (2) monthly bank 
statements including all deposits, (3) net worth statements. The 
officer may also require the probationer to seek the officer’s ap- 
proval for all purchases over a certain amount of money, or to 
provide the officer with written consent authorizing release of 
his Federai and state income tax returns. Where monitoring the 
probationer successfully minimizes the risk to the employer, 
the officer has no responsibility to warn the employer after the 
probationer has been discharged from probation. 

The community service condition and the charitable contribu- 
tion condition merit more detailed discussion. The community 
service condition is proving very useful and has been upheld as 
valid. The charitable contribution condition is of questionable 
merit, and under the present probation statute, 18 U.S.C. §3651, 
may be beyond a court’s authority. 

The community service conditicna is premised upon the 
court’s general authority to place the defendant on probation 
‘‘upon such terms and conditions as the court deems best.”’ It is 
not a form of restitution under 18 U.S.C. §3651. Such a condi- 
tion must be reasonably related to the defendant’s rehabilita- 
tion or the protection of the public. A practical sense of a com- 
munity service condition emerges from reviewing several re- 
cent cases, with attention to the factual background of each. 

United States v. Higdon, 627 F. 2d 893 (9th Cir. 1980), may be 
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called a case of ‘‘lack of patriotism does not pay.’’ Master 
Sergeant Higdon successfully operated several large ser- 
vicemen’s clubs in Vietnam. But the ‘‘Greed Monster’ induced 
him and several cohorts to devise and execute a devious over- 
payment and kickback scheme which defrauded the United 
States of several hundred thousand dollars. Eventually, justice 
caught up with the wayward messman and he pleaded guilty. 
His sentence contained elements of both good news and bad 
news. First, the good news: The court suspended his 5-year 
sentence and placed him on probation. Ah, but the conditions 
could only be considered bad news: (1) forfeiture of all of his 
assets to the government, even his home; (2) an agreement to 
work for charity full-time for 3 years without pay. Did the 3 
years mean 365 days per year? The court relieved Higdon of 
any such concerns by clarifying the time as 6,200 hours! You 
might wonder how he could support himself, his wife and two 
children, while working full-time without pay. So did he. 

Actually, things got worse for Higdon. His wife left him, 
necessitating that he both support himself and come up with 
$500 dollars a month in support payments. He soon succumbed 
to drinking and creative reporting to his probation officer. The 
probation officer discovered that Higdon was claiming charity 
work-time for days when the recreation organization he worked 
for had been closed. The court revoked his probation and sent 
the by now quite poor Higdon off to jail. Higdon contended that 
these probation conditions were too harsh. The Ninth Circuit 
agreed, in part. 

The court found that the sentencing judge was ‘‘understand- 
ably outraged by Higdon’s abuse of his position of high public 
trust during wartime.’’ Higdon, supra, 627 F.2d at 898. 
However, the Ninth Circuit concluded that in devising a com- 
munity service condition the sentencing court had to take into 
consideration the probationer’s physical and financial cir- 
cumstances, as well as the nature of the offense committed: 


. .. when imposing forfeiture and charitable work requirements, 
the judge must evaluate the offender’s physical, 
psychological, and financial condition and must not order a 
work schedule which leaves inadequate time for paid 
employment and substantially interferes with maintenance 
of a normal family life. (Emphasis added.) 


If the sentencing court neglects to consider such factors, the 
rehabilitative effort may be lost: 


Otherwise, however wrongly, the offender increasingly 
resents the conditions. Eventually he is likely to falter and 
to resort to deception, thus frustrating the rehabilitative 
purpose of the conditions. 

627 F. 2d at 899. 

In another case the defendant, a Minnesota farmer, violated a 
government land easement in order to install a drain to obtain 
water for his personal irrigation system. United States v. Seest, 
631 F. 2d 107 (8th Cir. 1980). The district court placed the defen- 
dant on probation and imposed a ‘‘community service’ condi- 
tion. The defendant was to ‘‘restore the wetlands to their 
natural state.’’ Not too surprisingly, the farmer had trouble 
figuring out how to ‘‘restore the wetlands to their natural 
state.’’ It certainly seemed as if this might be a long, long pro- 
ject. 

On appeal, the Eighth Circuit approved the validity of the 
community service condition. However, it required that the 
sentencing court spell out more specifically reasonable re- 
quirements for this condition. The defendant must know with 
definitiveness what he must do to avoid revocation. 

In United States v. Atlantic Richfield, 465 F.2d 58 (7th Cir. 
1972), a corporate defendant was convicted of violating a 
statute prohibiting the discharge of refuse into navigable 
waters. The sentencing judge imposed a community service pro- 
bation condition requiring the defendant to set up and complete 
an oil spillage treatment program within 45 days! The Seventh 
Circuit balked at this condition, as imposed. The court felt the 
probation condition was ‘‘unreasonable,”’ to the extent that the 
condition’s terms failed to apprise the defendant when the con- 
dition would be completed. The court, as in Seest, required that 


(a) the community service condition set forth the intended ser- 
vice with specificity, particularly as to the extent of the require- 
ment (e.g., lower the oil spillage by 40 percent). The court, as in 
Seest and Higdon, also required that the elements of the service 
condition be ‘‘reasonable,’’ in terms of the defendant’s cir- 
cumstances. 


CHARITABLE CONTRIBUTIONS 

A charitable contribution condition usually requires the 
defendant to pay a certain amount of money to a charity or 
other nonprofit organization approved by the court or the pro- 
bation officer. Apparently, courts are imposing such condi- 
tions, primarily upon corporations, in several Federal jurisdic- 
tions. 

The legal status is problematic. There is no decisional law 
which has established the validity under 18 U.S.C. §3651 of this 
practice. The only circuit to rule on the issue flatly declared 
that such a condition is invalid. Clovis Retail Liquor Association, 
540 F. 2d 1389 (10th Cir. 1976). 

The lack of court authority to impose this kind of condition 
can be explained as follows. A district court has no inherent 
probation authority. Therefore, a condition’s validity must be 
found in the provisions of section 3651 of title 18. Ex parte U.S., 
242 U.S. 27 (1916); cr., United States v. Cohan, 617 F. 2d 56 (4th 
Cir. 1980). The probation statute only sets forth three monetary 
conditions: fines, restitution, and support payments. Is a 
charitable contribution validly within any of these? If not, the 
condition is unauthorized, just as is a condition requiring a 
defendant to pay the costs of attorney fees. See United States v. 
Turner, 628 F.2d 461 (5th Cir. 1980). The express statutory 
enumeration of forms of monetary conditions in section 3651 
excludes any other means on the theory expressio unius est ex- 
clusio alterius (the statutory expression of one excludes unmen- 
tioned alternatives). 

A charitable contribution is not a fine. Monies which the pro- 
bation office collects as part of a conditional fine cannot be 
diverted for any public purpose. All collections for fines must 
be covered into the United States Treasury, 28 U.S.C. §751(e); 
81 U.S.C. §§484, 495, 725v(b). A charitable contribution does 
not constitute payment for support either. 

Is it restitution? First, it makes no difference whether this 
conditional contribution is called ‘‘restitution’’ or ‘‘repara- 
tion.’”’ Both are statutory terms which the probation statute 
equally limits: 


ieved parties for ac- 


Make restitution or reparation to ag : — A 
ense for which convic- 


tual damages or loss caused by the o 
tion was had. 


Mr. Carl H. Imlay, general counsel of the Administrative Of- 
fice (A.O.), wrote a definitive memorandum to the director of the 
A.O. regarding this issue in June 1978. Mr. Imlay concluded 
that restitution must be viewed as strictly limited by the proba- 
tion statute and that the statute’s restitution authority did not 
encompass a charitable contribution condition, nor empower a 

-court to impose such a condition: 


... the power of a court to extract restitution is solely depen- 
dent on 18 U.S.C. §3651, but this statute fails to legally in- 
vest any power in a court to order restitution in the form of a 
payment to a third party charity which is not the party ag- 
grieved by the crime for which the defendant was charged 
and convicted. (Emphasis added.) 

Memorandum at 3. 

As noted, the Tenth Circuit has declared that a charitable 
condition is not properly ‘‘restitution.’’ United States v. Clovis 
Liquor, 540 F. 2d 1389 (10th Cir. 1976). In Clovis, the defendants 
were convicted of price-fixing liquor sales. The sentencing 
court had required them to make charitable contributions to a 
county council on alcoholism. 

Persons who have an alcohol problem might argue they were 
“‘injured’’ by this liquor association’s price-fixing. But the 
statutory restitution test is not whether someone is in any way 
injured by actions of the defendant. It embodies both a func- 
tional and a jurisdictional standard. The functional require- 
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ment is that the amount of restitution damages must be directly 
caused by the offense for which the defendant was convicted. In 
addition, as a jurisdictional matter, the court can only award 
restitution to the specific ‘‘aggrieved parties,”’ i.e., the parties 
directly injured by the defendant’s criminal offense for which 
conviction was had. 

The ‘‘aggrieved party”’ standard is uniformally recognized as 
a condition precedent to a party being a proper beneficiary of 
restitution. See e.g., Karrell v. United States, 181 F. 2d 981 (9th 
Cir.), cert. denied, 340 U.S. 891 (1950); United States v. Boswell, 
565 F. 2d 1338 (5th Cir. 1978). This statutory standard provides 
an essential safeguard against arbitrary awards of restitution, 
setting a limit to the amount and the beneficiary. 

In Clovis, the sentencing court had ordered a contribution of 
$15,000 for each defendant. The amount of this contribution 
condition had no functional relationship to the actual damages 
of the corporation’s offense, since no actual damages were ever 
determined. Moreover, neither the council, the intended reci- 
pient of the contributions, nor persons which the council might 
help or represent were aggrieved by the corporation defen- 
dant’s offense. Thus, that aspect of the condition failed to meet 
section 3651’s jurisdictional restitution requirement. 

A defendant’s consent to a beneficiary or recipient other than 


a statutory aggrieved party would not make the court condition 
restitution under the statute. As noted above, this defect is one 
of statutory authority, and thus jurisdictional. Karrell v. United 
States, supra, at p. 986; see also Buechler v. United States, 557 
F. 2d 1002, 1007-08 (3rd Cir. 1977) (dicta; a defendant’s consent 
to an amount of restitution other than actual damages caused by 
the defendant’s offense, does not validate the restitution pay- 
ment; the defect is jurisdictional). Accord, United States v. 
Boswell, 565 F. 2d 1338 (5th Cir. 1978). 

An additional matter pertaining to a sentencing court impos- 
ing a probation condition requiring the probationer to pay a 
charitable contribution creates a significant concern. The fund- 


‘ing of an organization by restitution orders may pose at least 


the appearance of a conflict of interest for the sentencing court 
and its probation office. This issue would be raised where a 
court orders restitution to be paid to an organization or fund 
which one or more of its probation officers administers or other- 
wise is involved with. The court might appear to be using its 
sentencing authority to enhance the funding resources of the 
particular organization or fund. A defendant might argue that 
its restitution condition was not related to the offense commit- 
ted, but rather to the financial needs of the sentencing court’s 
pet organization. 
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CRIME AND DELINQUENCY 


Reviewed by CHARLES L. STEARNS 


“Unemployment Among Black Youths, Demographics and 
Crime,” by Allen D. Calvin (April 1981). Like salmon swim- 
ming up stream to lay their eggs, Allen Calvin swims against 
the political and philosophical tide, bringing forth an analysis 
of the relationship of unemployed Black youths and crime, an 
analysis far different than posed by prominent urban theorists. 

The traditional views that unemployment rates for Black 
youths decreased in the 1960’s, that crime in the 1980's will 
diminish because there will be fewer youths in the critical 
crime-prone age range, that the simultaneous improvement in 
the economic conditions of Blacks and the rapid rise in the 
crime rate indicate no necessary relationship between economic 
factors and crime, and, finally, that there are crimogenic factors 
inherent in the Black culture, are countered by a more precise 
examination of the demographic factors. 

The bottom line is that we have come to a fork in the road. We 
can accept the idea that there is something inherent in the 
Black culture that produces criminals and expend substantial 
sums for additional prisons or we can pursue the idea that 
crime by Blacks is caused by unemployment of Black youths 
and target resources toward job producing programs on that 
particular subgroup. Mr. Calvin urges the latter. 

This reviewer is in agreement with the author. In this society 
of economic determinism, the acquisition of goods is a mighty 
compelling force. One way or another, we all strive to acquire. 
Without jobs, the traditional means are unavailable. However, 
the providing of jobs is not the panacea. Strenuous effort needs 
to be expended in the arena of work ethics and job readiness. 
With the substantial history of unemployment and the absence 
of role models, we need to begin by teaching those affected how 
to work. As benefits accrue, the commitment of participants 


enlarges. Amelioration of social conditions and prevention of 
disorder remain a more worthwhile undertaking than simply 
stockpiling our human resources. 

“Crime, Punishment, and the Decline of Liberal Optimism,”’ 
by Ronald Bayer (April 1981). In this treatise on crime, punish- 
ment, and the decline of liberal optimism, Ronald Bayer traces 
the transformation of liberal thought through an analysis of the 
shifting perspective of liberalism on crime and punishment as 
reflected in journals of liberal opinion between 1945 and 1975. 

American liberal thought has held out the possibility of 
resolving the problems of the social order within the context of 
advanced capitalism. In short, American liberalism has been 
optimism, vigorous and self-confident. That mood of self- 
confidence has been shattered. A transformation thus has 
taken place. The weight of ‘scientific evidence”’ in recent years 
has made it impossible to sustain a faith in the ideal of 
rehabilitation. 

By way of tracing the course of liberal social thought, Mr. 
Bayer examined six journals, Commentary, Commonweal, The 
Nation, The New Republic, The Progressive, and The Reporter, not 
only for what was said but how it was said. 

Much attention early on was de~oted to probing both the 
social structure and the personality of the individual law 
breaker in an effort to develop causal theory. The emphasis led 
to public policy decisions aimed at correcting social ills 
through social engineering and rehabilitative efforts. The focus 
on root causes dominated liberal writing in the 1950’s and 
1960’s offering the view that ‘‘law and order’’ are attainable 
only as a result of profound social changes. 

Not until the mid-1960’s, was there a serious liberal effort to 
confront directly the growing popular concern about crime. 
Even so, liberal concern addressed essentially the 


preponderance of crime perpetrated against the poor. 

By the 1970’s, the shift in the stance of liberals with regard to 
crime was quite noticeable. There was a rejection of the view 
that crime was a fabrication of conservative political forces. 
Crime thus became an issue about whose importance liberals 
and conservatives could increasingly agree. 
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In the arena of treatment, liberal thought enveloped the con- 
cept of ‘‘rehabilitation’’ as contrasted to punishment. 
Psychiatry, behavior modification, and a belief in the capacity 
of man to change highlighted the 1960’s. As we entered into the 
1970's, with rehabilitation characterized as a myth in Mar- 
tinson’s ‘‘Paradox of Prison Reform,’’ punishment began to 
resurface as an appropriate justification for the criminal 
justice system. Retribution was no longer anathema and deter- 
rence again became respectable. It would be a serious mistake 
to conclude that liberal concern with prison conditions and 
prison reform has diminished. However, there has been a shift 
from social reform to a liberalism of procedural rights and 
limited state authority. 

The essay concludes with the observation that the gulf with 
respect to the issue of crime separating liberal and more conser- 
vative writers has all but vanished. With the end of optimism, 
the quality that most distinguished American liberal thought 
has been lost. That loss is bound to affect every aspect of 
American social life and thought. 


‘Parole Guidelines: Suggested Research Questions,’’ by 
James L. Galvin and Kenneth Polk (April 1981). The develop- 
ment of parole guidelines growing out of the criticism of the 
rehabilitation model as a basis for parole decisionmaking, the 
proliferation of sophisticated statistical procedures for risk 
assessment, and increasing questions about disparity in 
criminal justice decisionmaking, are the subjects of this in- 
quisitive paper by Messrs. Galvin and Polk. As we move, 
helter-skelter, into adoption of risk models and what appear to 
be statistically sound guidelines, the authors caution that we 
take the time to question our answers by posing a variety of 
research questions that require serious attention. 

The principal characteristics of parole guidelines are that 
they systematically relate the sentence served to offense sever- 
ity and other specific factors, they provide for public protection 
through systematic use of risk assessment in decisionmaking, 
and they consider the offender’s progress as measured by in- 
stitutional performance in the parole decisionmaking process. 

Research questions as to offense severity and sentence length 
consider the rationale for sentence lengths, the degree to which 
discretion is being structured, inmate’s perception of the 
guidelines and the effective guidelines on time served. Under 
risk assessment and parole prediction, the accuracy of the 
salient factors as predictors, the problems of false positives 
and the possibility of unanticipated bias must be addressed. In 
terms of overall system effects, questions are raised about the 
extent to which discretion can be structured, the effects on staff 
in changing the purpose of corrections and the impact of such a 
shift on the already dwindling resources for the parolee. 

In closing, the authors assert that the question surrounding 
the debate on guidelines implementation involves complex 
questions of law, ethics and politics—questions difficult to 
answer. The wonderment on the part of this reviewer is whether 
we are asking the right questions. Faddists that we are, we ap- 
pear to be placing all our eggs in a unidimensional risk basket. 
We have rolled over quietly, discarding rehabilitation and the 
belief in the capacity of man to change. Sad times seem upon us. 


THE JOURNAL OF CRIMINAL LAW 
AND CRIMINOLOGY 


Reviewed by EUGENE H. CZAJKOSKI 


“Symposium on Victimization and Victimology,’”’ (Summer 
1981). Of late, this journal has about trebled in size (number of 
pages) coincident with cosmetic changes in the color, texture 
and layout of it’s cover. A drawing of the journal’s 1910 
founder, Dean John Henry Wigmore, is now featured on the in- 
side front cover. These minor changes are probably associated 
with the new printer. The editorial staff is virtually unchanged 


and it would seem that the essential character, the style, and 
the high quality of the journal hold fast. 

For those readers foolish enough to rely solely on this 
reviewer for their familiarity with the journal, it may be worth- 
while to point out that it is, as its name implies, the equivalent 
of two journals in a single binding. The first, and senior compo- 
nent, ‘‘Criminal Law,” is a fairly typical Law Review (the en- 
tire journal is published by the Northwestern University 
School of Law) and the second component, ‘‘Criminology,’’ has 
an editorial staff of its own, mainly made up of criminologists 
rather than lawyers. Long-time readers of the journal will recall 
when it was the Journal of Criminal Law, Criminology and 
Police Science before the police science component split off into 
separate publication. The interdisciplinary coalescence involv- 
ed in the journal works well and the journal, at least in its 
criminology section, must be regarded as of the top rank. 

Regardless of whether the recent expansion in the volume of 
the journal will be sustained, there is undoubtedly encugh go- 
ing on in its field of coverage to justify progressive dilation. 
This is not to say that there are spectacular breakthroughs oc- 
curring on the criminological front. Indeed, much of what is 
happening is in the nature of resurrecting and redressing old 
ideas. The explosive growth on the academic side of 
criminology is, in part, responsible for the extensive restirrings 
of material. While historical analysis somewhat protects 
against the excesses of academic entrepreneurship, it can also, 
perversely, contribute to it. 

This issue of the journal incorporates a symposium on vic- 
timization and victimology. The papers presented by Michael 
Gottredson, Wesley Skogan, Richard Block, Richard Sparks, 
Simon Singer, Albert Biderman, Anne Schneider, and James 
Garofalo were originally presented in a 1980 victimology 
research workshop sponsored by the National Institute of 
Justice. Albert Reiss provides an original foreword having 
summary value. It represents a timely and authoritative collec- 
tion of essays on formulating research in victimology. As edify- 
ing as the symposium is, more should have been offered in 
terms of historical perspective and in terms of analyzing the 
social forces which currently provide impetus and bias for vic- 
timological research. 

Victimology, or at least the special interest in the victim of 
crime, is by no means new and, as Stephen Schafer ably 
demonstrates in his neat little book Victimology —The Victim and 
His Criminal, there are long historical periods, including the 
middle ages (the Golden Age of the Victim), when the victim 
played the dominant role in any study of crime and the criminal 
law. Until about the last decade or so, the victim was in pro- 
longed hibernation. The current awakening is more than a 
phenomenon of fashion, for, as the contributors to the sym- 
posium show, sophisticated criminological thinking and 
refinements in methodological issues inexorably draw forward 
the victim focus. The symposium contributors brilliantly 
outline potential research directions and pitfalls. Theoretical 
analyses, evaluations of methodology, and empirical references 
are abundant in the symposium. The contributors substantially 
rely on victimization surveys for research information but at 
the same time they recognize the various limitations of survey 
research in this area. The litany of methodological problems is 
hardly unfamiliar but the symposium as a whole produces a 
theoretical and normative framework which gives impact and 
meaning to it. 

A major and interesting point made is that crime victimiza- 
tion has chiefly been conceptualized around serious offenses 
against individuals and property. There has been a tendency to 
overlook collective harm and harm that generates over the long 
run from minor offenses. Harms to organizations and 
cumulative harms have not been adequately considered. For ex- 
ample, close scrutiny of the mugging victim or rape victim often 
neglects the harm done to the community where rapes and mug- 
gings are rampant. Similarly, the difficulty in defining the vic- 
tim of a pornography shop distracts us from considering the 
long range harm done to the neighborhood where the porn shop 
is housed. Neighborhood decay and the attendant ecenomic and 
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cultural losses would need to be considered along with con- 
sideration of individual victims. 

One must wonder, however, where the present renaissance in 
victimology will ultimately lead us if we conceptualize it 
beyond its traditional bounds of restitution, victim/criminal 
dynamics and the harm of specific crimes to individuals. In the 
irregular application of the ‘‘just deserts’’ model we can 
already see the ascending role of the victim (and the declining 
role of the criminal) insofar as defining crime and punishment. 
The broadened conceptualization promoted within the sym- 
posium augurs a theory of harm whose scope seems almost 
limitless and makes the border of criminology into a sieve. 


THE INTERNATIONAL JOURNAL 
OF THE ADDICTIONS 


Reviewed by DAVID M. PETERSEN 


“Are Addicts’ Self-Reports To Be Trusted?,”” by Nachman 
Ben-Yehuda (November 1980). The author both reviews the ex- 
isting literature and reports the results of an empirical in- 
vestigation on the reliability and validity of self-reported data 
obtained from narcotic drug addicts. The reliability and valid- 
ity of self-reported illegal activities and current drug use is a 
crucial issue as many researchers (and others) rely heavily on 
such reports. As many writers, as a matter of course, disregard 
any addicts’ self-reports claiming they are always biased, 
researchers have examined this issue themselves to determine 
whether such claims are valid or not. Seven studies published 
between 1972 and 1977 all report that addicts’ self-reports do 
not lead to any significant distortions or biases, with rates of 
reliability and validity as high as 0.86 and 0.92 in two investiga- 
tions. In addition, two research reports suggest that although 
addicts’ self-reports are generally dependable, caution should 
be exercised when evaluating the drug use of arrestees which 
are based upon verbal or written interviews. In the author’s 
study the relationship between the self-reports of methadone- 
maintained drug addicts regarding their illicit drug use while 
enrolled in treatment is compared to their urine-analysis 
results. For the purposes of this research urine-analysis results 
that indicated a misuse of morphine, amphetamines, bar- 
biturates, or cocaine 4 or more times were classified as ‘‘dirty.”’ 
Patients who had records of 0 to 3 ‘‘dirty urine’ samples were 
classified as ‘‘clean.’’ The urine-analysis reports of 47 patients 
for a period of 6 months were examined and compared with 
their self-reports. The data reveal that a strong and significant 
correlation exists between the self-reports and the objective 
measure: The majority of those addicts who reported using 
other substances were determined by urine-analysis to be ‘‘dir- 
ty’’ and the majority of those who reported no drug use other 
than methadone were determined to be ‘‘clean.’’ The author 
suggests that the relevant problem connected with addicts’ self- 
reports is not whether they are to be trusted or not but rather 
what types of questions and situations best lend themselves to 
being researched when using retrospective techniques. 

“Alcohol Use and Prior Alcohol-Related Convictions as 
Predictors of Probation Officer Perceptions and Sentencing,” 
by W. Andrew Harrell (November 1980). There is some research 
evidence that for certain minor crimes the casual use of alcohol 
in conjunction with these crimes may result in more lenient 
sentencing than if alcohol is not used. In the present study the 
author examines the impact of alcohol use by convicted of- 
fenders on probation officers’ evaluations of probable success 
on probation as well as the final sentence received by the of- 
fender. In addition, other variables are examined such as the 
legal seriousness of the offense, the offender’s race, and the of- 
fender’s demeanor which have been demonstrated to be strong 


predictors of probation officers’ recommendations and sentenc- 
ing by judges in other investigations. A systematic sample of 
1,405 presentence reports representing a broad range of 
criminal offenses committed in Edmonton, Alberta (Canada) 
from 1970 to 1975 was originally drawn. From this initial sam- 
ple 740 cases were selected for analysis. Each case report was 
subjected to content analysis, coded, and a two-stage path 
analysis using multiple regression was carried out to evaluate 
the predictors of sentencing. Results of the path analysis reveal 
that three of the variables—prognosis of success on probation, 
demeanor, and seriousness of offense—were significant predic- 
tors of sentencing. The probation officer’s evaluation of the of- 
fender’s likelihood of success on probation was the strongest 
variable; offenders who were regarded as good risks for proba- 
tion received less severe sentences. Legal seriousness was the 
next strongest variable; offenders committing the more serious 
crimes were sanctioned the most severely. Demeanor was the 
weakest predictor; offenders who deported themselves well in 
the presentence interview were dealt with more leniently. 
Neither previous alcohol convictions nor whether alcohol was 
used by the offender in conjunction with the current offense 
had a direct influence on sentencing. These measures of alcohol 
use had significant indirect effects, however, which were 
mediated by the probation officer’s assessment of success on 
probation and legal seriousness of offense. An extensive 
criminal record of prior alcohol-related convictions resulted in 
a poorer prognosis for success on probation and this, in turn, 
led to more severe sentences for these offenders. Intoxication 
while committing an offense was related to the commission of 
minor crimes which, subsequently, yielded more lenient treat- 
ment for alcohol-users compared to nonusers. The author sug- 
gests that the impact of the probation officer on sentencing 
underscores the importance in their training of sensitizing them 
to the ways in which extra-legal characteristics may influence 
their decisions. 


‘‘Pentazocine (Talwin) and Tripelennamine (Pyribenzamine): 
A New Drug Abuse Combination or Just a Revival?,”” by 
Calvin Wadley and Gordon D. Stillie (November 1980). The 
authors report on the use of a ‘‘new’’ drug combination by ad- 
dicts in Chicago within the last 2 years. Interviews were con- 
ducted with 8 drug abusers at the Cook County (Chicago) 
Hospital Emergency Department who had used Pentazocine 
(Talwin) and tripelennamine (Pyribenzamine) in combination. 
This combination, also known as ‘‘T’s and Blues,”’ includes 
pentazocine (an analygesic) and tripelennamine (an an- 
tihistamine). Tripelennamine was popular almost 20 years ago 
and was typically injected alone or in combination with opiates, 
particularly paregoric. At this time it was known as ‘‘Blue 
Velvet.’’ The latest combination, that of ‘“‘T’s and Blues,”’ is 
reported by these addicts as providing a euphoric effect that 
one or the other of these two drugs alone apparently does not 
produce because of excessive sedation or excessive anxiety. It 
was discovered that all the addicts interviewed had been in- 
troduced to ‘‘T’s and Blues”’ in Chicago and that nearly all had 
been users of heroin. Economics appears to be the major con- 
tributing factor for the preference of this combination over 
heroin. The medical problems that brought these 8 patients to 
the hospital are similar to problems associated with parenteral 
drug abuse of all kinds: abscesses, hepatitis, superficial throm- 
bophlebitis, and overdose from other drugs. The most frequent 
problem that brought these addicts to the emergency room was 
superficial abscesses, most likely because of the habit of many 
of these users of ‘‘skin-popping’’ these drugs. A _ well- 
documented problem that should be anticipated following the 
long-term use of ‘‘T’s and Blues’’ is talc granulomata and 
resulting pulmonary complications due to the talc filler used in 
both pentazocine and tripelennamine. This was the case when 
‘‘Blue Velvet’’ was popular. The authors note that whether the 
use of ‘‘T’s and Blues’’ is a phenomenon unique to Chicago 
should be considered a moot point as fads among the commun- 
ity of drug abusers seem invariably to spread throughout the 
country regardless of point of origin. 


FEDERAL PROBATION 


CORRECTIONS MAGAZINE 


Reviewed by OMAR G. Rios 


“Behind Prison Walls, Indians Reclaim Their Heritage,’’ by 
Philip B. Taft, Jr. (June 1981). The American Indian in prison 
and the social change that has been taking place with this in- 
carcerated group is the subject of this article. Indian inmates do 
not fit simple stereotypes. However, the one thing that they 
have in common is that they are among the poorest of the poor 
in one of the world’s most affluent countries. ‘‘The Indian 
prison inmate is the sad refuse of a battered culture.” 

Because statistics on Indian inmate population are sketchy, 
scattered, or nonexistent, no one knows exactly how many In- 
dians are behind bars. The percentage of those confined in any 
particular state may be higher, lower, or consistent with their 
proportion of the general population. 

A general review of their past history mentions their poverty, 
their generations of deprivation and discrimination, their loss 
of some traditions and of identity, and their language loss. To- 
day some of the traditional losses have been replaced by 
alcoholism, drug abuse, violence, and prison. The Indian crime 
recidivism rate is not known. Limited statistics available in- 
dicate that their arrest rate is significantly higher than other 
ethnic groups. Studies have shown that about one in three In- 
dians drink to excess. 

It is in prisons that Indian inmates are rediscovering their 
roots through traditional activities offered behind bars. The 
resurgence of traditions in prisons began in the early 1970’s 
with the birth of the American Indian Movement (AIM). As this 
group grew so did inmate disturbances. ‘‘Now, either voluntar- 
ily or because of Court Orders won by Indian activist groups, 
prisons in at least ten States (and a few in the federal system) 
provide some sort of religious, education, social, or 
rehabilitative programs designed for Indians.”’’ It is the area of 
spiritual needs that has caused most problems for prison ad- 
ministrators. New programs to accommodate religious prac- 
tices and ceremonies caused some staff adjustments, conflict, 
violent incidents, and security concerns. While some prison ad- 
ministrators may actively support Indian rehabilitative pro- 
grams, tight budgets, wary staff members, few Indian-run 
programs available, lack of money, and deep splits over pro- 
gressive versus traditional issues among the American indian 
cultural groups are some of the reasons given for the absence or 
for the shortage of programs for the Indians. 

“The Pink Jail,’’ by David Johnston (June 1981). For approx- 
imately 2 years, the color of greatest significance to corrections 
officials is ‘‘Baker-Miller’’ pink, named after Capt. Mike Miller 
of the Santa Clara County Jail in San Jose, California, and 
Gene Baker, a recently retired chief warrant officer of the Navy 
Brig in Seattle, Washington. Miller began experimenting with a 
specific shade of light pink at the jail after he heard that the 
color could have a calming effect. In 1979, Baker painted the 
holding cell for incoming prisoners pink and began noticing 
that prisoners were more cooperative during their processing. 
Not one incident of violence was reported in 18 months after the 
processing holding cell was painted pink. 

“The color can be approximated by mixing one-fifth gallon 
semi-gloss white paint, four-fifths gallon flat white latex paint, 
and four ounces of red coloring.’’ Alex Schauss is considered to 
be the guru of the ‘pink clink’’ movement, and he travels 
around the Country giving seminars on the ‘‘biosocial’’ aspects 
of corrections facilities. According to Schauss, Baker-Miller 
pink will cause adolescents and children to calm down within 3 
to 4 minutes if they have been screaming or yelling, to diminish 
their mutilative or other violent physical activity within 4 to 6 
minutes, and to become passive within 6 to 8 minutes. He says 
that this color causes human muscles to weaken. Schauss 
directs the American Institute for Biosocial Research in 
Tacoma, Washington. He believes that colors and lighting 


cause specific physiological responses in humans. He would 
like to see medical tests on the validity of his ideas and would 
also like to see research on physiological changes. 

Some researchers believe that some of the color claims are ex- 
aggerated. Other observers indicate no measurable effect from 
individuals being held or confined in pink rooms. While some 
agree that color can affect mood, they remain skeptical about 
pink having a calming effect. Cultural conditioning affects the 
way we perceive colors, and color preference tends to change 
with a person’s age. 

‘Despite the lack of hard evidence, quite a few jail ad- 
ministrators have turned to color as a relatively inexpensive 
way to try to calm their unruly populations. Some who have 
done so said that they approached the idea with skepticism, but 
now think there is something there.’’ Perhaps it may be 
sometime before there is reliable information obtained by 
following scientific research designs that will indicate whether 
this pink color phenomenon in correctional facilities is a fad or 
whether the color may indeed affect inmate behavior. 


CANADIAN JOURNAL OF CRIMINOLOGY 


Reviewed by VERNON Fox 


“The Policy Process in Canadian Criminal Justice: A 
Perspective and Research Agenda,’’ by Peter H. Solomon, Jr. 
(January 1981). Denis Szabo has recently indicated that 
analysis of criminal justice policies should understand the 
political process dealing with proposals of changes of policies. 
The stages of policymaking are (1) generation of the idea, (2) 
elaboration and acceptance by relevant actors, (3) specification 
of detail within the decision to adopt, (4) implementation, and 
(5) evaluation of its effectiveness. There are more than a dozen 
kinds of actors involved, including elected officials, judges, 
academicians, politicians, professionals in the criminal justice 
system, and the public. The more far-reaching a new proposal 
is, the more difficulties it faces in the political process. The 
study of policymaking could proceed by a number of methods, 
such as a study of the actors in the process, such as pressure 
groups, advisory bodies, the media, and Parliament, itself; a 
judicious combination of case studies; and special issues. There 
is little literature available that explores policymaking in 
criminal justice. 

“Boscoville: Evaluation de son efficacité a travers I’évolution 
psychologique de ses pensionnaires pendant et aprés le séjour.” by 
Michel Bosse and Marc LeBlanc (January 1981). 
Boscoville is a residential center for delinquent boys. The in- 
stitution has 91 residents whose reeducation process begins im- 
mediately after their admission and continues for an average of 
10.5 months. Evaluation after 2 years indicated that Boscoville 
succeeds in accelerating personality development, but that 
there is a slight regression after release from the institution. 

“Informed Public Opinion and Death Penalty Attitudes,’’ by 
Neil Vidmar and Tony Dittenhoffer (January 1981). Although 
Parliament abolished the death penalty in Canada in 1976, at 
least 68 percent of Canadians polled in 1979 favor it. On the 
other hand, little is really known about the death penalty and 
much expression of opinion comes from feeling. The authors 
gave Questionnaire I to 39 student volunteers from the Univer- 
sity of Western Ontario to measure attitudes toward the death 
penalty. Thirteen were male and 26 female. All expressed in- 
terest in the project, but only 21 volunteered to participate ac- 
tively and constituted the control group, while the other 18 were 
used as a quasi-control group. The experimental group was 
given information about the death penalty included in an in- 
troduction paper, an essay on capital punishment, and sup- 
plementary readings. Questionnaire II was given at the end of 
the experiment. The conclusions were that opinion polls should 
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be received with caution, that opinions regarding the death 
penalty are fluid and change with external stimuli. That capital 
punishment should be brought back to Parliament because of 
opinion polls is not very convincing. 

“Prevention of Shoplifting: A Community Action Ap- 
proach,” by Chok C. Hiew (January 1981). Shoplifting is fast 
becoming a national problem in Canada because of the high 
financial loss and because more than a third of those convicted 
are juveniles. These figures do not reflect the number of 
shoplifters who go undetected. To determine this, an attempt 
was made in a Manhattan store where 500 shoppers were 
watched from the time they entered the store to the time they 
left. One out of 12 shoppers shoplifted. In Fredericton, New 
Brunswick, near Halifax, Operation S.0.S. (Stop Our Shoplif- 
ting) was initiated by the Chamber of Commerce, who enlisted 
the help of the police and other agencies. Antishoplifting 
presentations were given in schools by the police, an essay con- 
test was given to ninth-graders, and a questionnaire asking for 
opinions regarding shoplifting was given in the schools, and 
some students were interviewed. The overall decline of shoplift- 
ing from 1977 to 1978 was 42.2 percent. The antishoplifting pro- 
gram was considered to be successful in getting community 
people, professionals, students, and researchers collaborating 
together. 

“Vandalism—The Urge to Damage and Destroy,’’ by Michael 
D. Whittingham (January 1981). Vandalism has become 
widespread in modern society. The original term derives from 
the Germanic tribe that sacked Rome during the 5th century 
A.D.—the Vandals. Serious vandalism can be classified as (1) 
vindictive vandalism (revenge) or (2) malicious/wanton van- 
dalism (terrorist destruction and sabotage). Less serious van- 
dalism can be classified as (1) tactical vandalism, such as racial 
graffiti, (2) predatory/acquisitive vandalism or damage done 
through theft, and (3) play activity vandalism or gang or group 
recreation. The range of theories of human motivation to make 
vandalism comprehensible would include Freudian views of un- 
conscious behavior and on learning theory. Zimbardo’s 
psychosocial research on vandalism suggests that stimuli in 
certain environments produce feelings of anonymity in which 
the vandals perceive themselves as ‘‘social outsiders.’’ Social 
and behavioral scientists need to develop more effective 
strategies that begin with the understanding of :e personality 
and thinking of the vandals, themselves. 

“The Diffusion of Victim Compensation in Canada,” by 
William G. Doerner and Susan Stelzenmuller Silverman 
(January 1981). Victim compensation has increased rapidly 
recently. New Zealand passed the first modern law in 1963, 
followed by Great Britain in 1964. By the late 1970’s, there were 
11 such laws in Canada and 31 in the United States. An inspec- 
tion of provincial statutes in Canada indicated that they were 
essentially similar. Further, the diffusion of victim compensa- 
tion is a patterned legislative response, rather than the proverb- 
ial bandwagon. The long-term effects of such governmental 
intervention constitutes a conspicuous void in the area of vic- 
timology. 

“Do Self-Report Studies of Drug Use Really Give Depend- 
able Results?,’’ by Reginald G. Smart and George K. Jarvis 
(January 1981). Doubt will probably always exist regarding the 
dependability of self-report studies of drug use. A survey of the 
literature prior to 1975 indicated that test-retest reliability in- 
formation was not generally available, but the few available 
studies showed high reliability and that under-reporting oc- 
curred, but the effect was minimal. This study is a review of the 
available literature on self-reporting of drug use since 1975. 
The findings suggest that strong, but not perfect, reliability and 
validity of the self-report approach to the study of drug use ex- 
ists in the literature. It is suggested that mailed questionnaires 
and unobtrusive interviews should be given more considera- 
tion. 


‘The Oshwa Impaired Drivers Programme: An Evaluation of 
a Rehabilitation Programme,”’ by E. Vingilis, E. Adlaf, and L. 


Chung (January 1981). In recent years, drinking-driving in the 
United States has been considered more of a health problem 
than a crime. Canada has recently begun to reassess the senten- 
cing of impaired driving offenders and has developed 
rehabilitation programs for drinking-drivers. The Oshwa Im- 
paired Drivers Programme was developed by the Addiction 
Research Foundation in association with members of various 
Durham Region Community agencies. The original program 
consisted of nine 22-hour sessions discussing various aspects 
of the problem. Participants were given an 18-item knowledge 
test, a 20-item Drinking-Driving Opinion Survey, and a 
Mortimer-Filkins test. There were 70 members from the pro- 
gram as an experimental group and 61 nonparticipants as a con- 
trol group. There was no significant difference between the ex- 
perimental group and the control group. It is difficult to assess 
to what extent extraneous factors could be masking effects or 
whether treatment is simply ineffective. 


THE BRITISH JOURNAL 
OF CRIMINOLOGY 


Reviewed by HARRY W. SCHLOETTER 


“The Suspended Sentence in England, 1967-1978,” by A.E. 
Bottoms, Professor of Criminology, University of Sheffield 
(January 1981). Dr. Bottoms, in his preface to the lead article in 
the January 1981 issue, states that, ‘‘The purpose of this article 
is to review the experience of the suspended sentence in 
England and Wales over the last decade and to make a reassess- 
ment of its place in the English penal system.” 

The use of the suspended sentence of imprisonment is of 
rather recent history. It was introduced into English law by the 
Criminal Justice Act of 1967 and became available as a senten- 
cing alternative on January 1, 1968. As far as numbers are con- 
cerned, 35,324 defendants received this sentence in 1978, and it 
was utilized more than twice as frequently as probation with 
adult male indictable offenders. 

The importance in the use of the suspended sentence by the 
courts has not been reflected in the completion of empirical 
research by English penologists. The Home Office has only pro- 
duced one short published article using data other than those in 
standard official sources. Parole and community service 
schemes, albeit numerically smaller in scope, have attracted 
considerably more research activity and critical appraisal. 

A review of the legislative history is summarized by Dr. Bot- 
toms, followed by a discussion on two theories of the suspended 
sentence. Two magistrates were advocating the introduction of 
this procedure in the 1950’s and 1960’s. One of the advocates 
compared the suspended sentence favorably with probation 
and would be a more effective deterrent to the individual of- 
fender. The second theory is stated as ‘‘its use would allow 
courts to avoid sending an offender to prison, and at the same 
time to show their sense of gravity of his offense.’’ In practice, 
however, only the second theory, namely the ‘‘avoiding prison 
theory,’’ has ever been accepted. 

A series of sophisticated tables is provided the serious stu- 
dent. The tables are devoted to the distribution of sentences for 
indictable offenses for defendants tried in magistrates courts 
and in higher courts. Sentence lengths in magistrates and 
higher courts are clearly presented by the author for the years 
1966-1978. 

Dr. Bottoms discusses the effects of the 1967 act, and the 
subsequent failure of legislative intention for the 4-year period 
1968 to 1972. 

The reduction of the prison population is an important goal of 
the government; yet Dr. Bottoms points out that little or no 
mention is made by two of the most influential organizations 
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whose goal is on reducing the pressures on the entire prison 
system. 


‘Juveniles and the Police: Who Is Charged Immediately and 
Who Is Referred to the Juvenile Bureau?,”’ by Simha F. Lan- 
dau, Ph.d., Director and Senior Lecturer, Institute of 
Criminology, Faculty of Law, Hebrew Institution of Jerusalem 
(January 1981). Dr. Landau indicates that the data for this 
study were collected while on sabbatical leave at the Home Of- 
fice Research unit and at the London School of Economics and 
Political Science. It is pointed out that the functioning of the 
juvenile justice system and the decisions made by the various 
agencies within this system have received increasing attention 
by criminologists in recent years. One of the major thrusts that 
has been investigated is whether the formal social control agen- 
cies, namely the police, probation service, and juvenile court, 
discriminate between juveniles on the basis of nonlegal 
characteristics such as their ethnic origin, socio-economic 
status, or sex. 

Dr. Landau offers a review of many of the earlier studies and 
points out some of the major findings. This section of the article 
is of particular interest and depth. 

The study conducted by the author investigated all police 
decisions regarding juveniles, made during the last three 
months of 1978, in five Divisions of the London Metropolitan 
Police District. Four of these Divisions cover four different 
boroughs in Inner London, while the fifth covers two adjacent 
boroughs in the outer London area. Approximately 20 percent 
of the total population of the Greater London area live in the six 
boroughs included in this study. 

Data were collected from official registration forms used by 
the Metropolitan Police for statistical purposes. The indepen- 
dent variables were divided into nonlegal and legal variables. 
The four nonlegal variables were: area, age, sex, and ethnic 
group. The three legal areas in the study were: offenses, 
previous referrals, and previous convictions. 

Tables are provided which clarify and offer the reader the 
necessary statistical basis of this study. Some of Dr. Landau’s 
conclusions are that, while legal variables play a major role in 
police decisionmaking, some extralegal variables also have a 
significant effect on decisions. In some areas of London 
juveniles involved in burglary are treated more harshly than 
those involved in auto crime. The author points out that future 
research may help to attain more knowledge and insight into a 
topic of much social relevance. 


“Personality Types and Recidivism Among Young Delin- 
quents,’’ by B.J. McGurk, A.W. McEwan, and F. Graham, 
senior psyckologists, HM Remand Centre, Low Newton, 
Brasside, Durham (April 1981}. This paper aims to examine per- 
sonality types among young delinquents using a battery of 
tests of much greater scope than used previously and to relate 
specific personality types to recidivism. The study was con- 
ducted at HM Detention Centre, Medomsley, Durham, a 
custodial institution for approximately 120 young men serving 
sentences of between 3 and 6 months. 

A brief review of earlier studies is offered and the results are 
compared with the current examination. The authors state that 
in contrast to the studies cited in their historical section, the 
current study provides a clear indication that the personality 
characteristics of young delinquents relate to recidivism. Four 
classifications of types were identified as follows: anxious, nor- 
mal, disturbed, and truculent. A series of tables assists the 
reader in a better understanding of the entire process. 

Those individuals identified as the ‘‘anxious’’ group reported 
the lowest failure rate, and the authors found this not to be 
really surprising. Custodial regimes for young delinquents, 
particularly detention centre regimes which have often been 
described as providing a ‘‘short sharp shock,’’ could be ex- 
pected to have the strongest deterrent effect on anxious in- 
dividuals. In contrast, the group had the highest failure rate but 
again this is to be expected with individuals who have been 
described as hostile and suspicious. 

Sign posts for future research are provided. Perhaps studying 


subgroups of delinquents instead of examining differences be- 
tween those reconvicted and those not reconvicted may be more 
promising. 

‘Referral and Selection in Deferred Prosecution: The Impact 
on the Criminal Justice System,”’ by Paul C. Friday, Katherine 
R. Malzahnbass, and Donna K. Harrington, all associated with 
Western Michigan University, Kalamazoo, Michigan (April 
1981). This paper deals with a program of deferred prosecution 
administered by the Citizens Probation Authority (CPA) in 
Kalamazoo, Michigan. The program providing an alternative to 
prosecution has been operational since November 1972 and has 
been available to some 200 to 300 people per year for the past 6 
years. It is a program that conditionally halts the criminal 
justice process prior to prosecution. The formal criminal pro- 
ceedings are conditionally suspended to allow the suspected of- 
fenders an opportunity to complete successfully a pretrial 
period of probation supervision. When the supervisory period 
is completed the individual’s criminal record for that offense is 
expunged. 

The process is an attempt to avoid stigmatizing nonviolent of- 
fenders who are perceived to be committed to criminal careers. 
Persons remain in the community and are encouraged to obtain 
employment or in some other ways to establish themselves 
within normal society. 

Any adult county resident with no patterned criminality who 
is suspected of a nonviolent felony is referred by the county 
prosecutor’s office to CPA for an interview and preliminary in- 
vestigation. Upon referral the arresting agency is requested to 
hold the arrest records in an area separate from the criminal 
files until notified of rejection. Voluntary participation into the 
program is provided and if an individual rejects voluntary pro- 
bation criminal processing may be demanded. Any one ac- 
cepted by CPA may withdraw at any time. In either instance 
the case, then, becomes subject to prosecution. Furthermore, if 
a client violates his probation contract his probation may be 
revoked and the case returned to the prosecutor. 

The typical CPA referral was between 17 and 21 years of age, 
white, single, and male. He generally had less than a high 
school education, lived with his parents or in rented ac- 
commodations and had no prior adult arrest record. 

This paper did not attempt to evaluate elements within the 
diversion program. It has, instead, looked at the discretionary 
process of referring and selecting clients for the program and 
the role diversion has played in the court system. 


PROBATION JOURNAL 
(England) 


Reviewed by HAROLD W. KELTON 


“Individualization and Justice,’’ by Dave Smith (December 
1980). Smith sees error in the premise that the criminal justice 
system has, by consensus, followed a social work approach. 
(‘‘The Context of the British Parole System,’’ Elizabeth Bar- 
nard, Probation Journal, May 1980). This*‘‘error’’ on the part of 
such observers as Barnard is dangerous because it is serving as 
a following premise to conclude that the rehabilitative ap- 
proach to criminal justice is a failure and that the time has 
come to try a justice model. Smith argues that there has never 
been a real consensus for the rehabilitative approach and, con- 
sequently, it has never been fully tried. Much of what has 
passed as rehabilitative has, in actuality, been 
correction—which can be very different. Parole, for instance, is 
not necessarily ‘‘individualized treatment”’ and, therefore, not 
necessarily ‘‘social work.’’ Smith sees the Barnard article as a 
particularly specious attack on social work—part of a rising 
movement among ‘‘academic critics’’ to discredit individualiz- 
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ed treatment of criminal offenders. He argues that probation of- 
ficers should be in the forefront of those insisting on the contin- 
uance and development of the‘‘individualized approach,’’ and 
he (like Barnard) is interested in the ‘‘Scandinavian’’ idea of 
setting wrongs right through negotiations involving offenders, 
victims, and societal mediators. 

“Law Enforcement in Community Service: Probation, 
Defense or Prosecution?,’”’ by Anthony A. Vass (December 
1980). As many as 15 percent of persons placed on probation or 
under community service order, in the British System, are 
“*breached”’ for violation of their orders. Probation officers suf- 
fer the dilemma of becoming prosecutors of those they had 
formerly tried to support and encourage. It has been observed 
that probation officers tend to be ‘‘flat’’ in testifying against 
violators and go out of their way to seek opportunity to testify 
regarding any positive performance of which they have 
knowledge. Vass, an economist, warns that this role conflict can 
have a permanent, pervasive effect tranforming staff into 
‘‘marginal’’ persons, estranged from their agency and losing in- 
terest in their clients. 

References are provided. 


‘‘Who Makes Policy: Why and How?,”’ by Sheena Adam, Les 
Moss, and Geoff Pleasance (December 1980). British probation 
officers are uneasy about their present situation. The writers, 
at least, are advocates of social work, and they are clearly 
threatened in a climate of taxpayer revolt ‘‘... embarrassingly 
high prison population ... and a growing call for probation of- 
ficers to »erform a surveillance function.’’ All this can bring 
about a shift ‘‘...in management structure and 
style...’’—that is, managers who become distant, rigid, and 
unilaterally directive. What is needed is policy. But who makes 
policy— ‘‘...the public, the agency, the client, the social 
worker’’? Furthermore, there are some other troublesome mat- 
ters to first consider, such as, what, as a matter of fact, is crime? 
All of this is discussed with the writers concluding and warning 


probation officers to press for ‘‘maximum flexibility,” 

avoidance of overcommitment to institutionalization of policies 

and procedures (especially ‘‘control aspects’’ of the service) 

and ‘‘maximum openness in management structure and style.” 
References are provided. 


“The May Report: A Personal Comment,”’ by R.A. Hutchin- 
son (December 1980). An evaluation of ‘‘...the overall 
strategy of the Prison Service’’ has been published and is re- 
ferred to in this article as the ‘‘May Report.’’ Hutchinson, thus, 
evaluates the report finding it ‘‘confused’’ and allowing readers 
to infer conclusions in lieu of finding them stated. Questions 
are raised: If the Prison Service has rejected ‘‘... punitive 
retribution/deterrence, humane containment, and _treat- 
ment/training models ...,’’ then what should its course be? 
Clear guidelines are not advanced by the report. Insights are 
not provided as to how any recommendations for new or 
modified programs can be implemented in an atmosphere of a 
diminishing flow of ‘‘cash.’’ The May Report may not be 
familiar to American readers, and the article provides scant 
clues as to its origin or authorship. 


‘* ‘Hang On’—A New Goal for Probation,’ by Hugh Adair 
(December 1980). The use of the probation order is declining in 
Britain, and, to a large part, this may simply reflect the fact 
that probation officers are not recommending it. This, in turn, 
is being attributed to the general and currently evolved belief 
that probation has not lived up to its expectations. 

(This is again another allusion to the drawing away from the 
“social work approach’”’ now prevalent in this journal.) 

Adair suggests that officers are setting goals too high and 
should not find it necessary to identify a full-blown ‘‘social 
work problem’’ in most cases. Instead, probation can very 
realistically and usefully base itself on nothing more than 
‘*..continued constructive involvement with clients...”’ 
Much could grow out of that. 


Your Bookshelf on Review 


EDITED BY BENJAMIN FRANK, PH. D. 


What Does Parole Do? 


Parole: Crime Prevention? or Crime 
Postponement? By Howard R. Sacks and 
Charles H. Logan. Storrs, Connecticut: 
The University of Connecticut School of 
Law Press, 1980. Pp. 132. 


This is the second volume by Sacks and Logan concerning a 
‘natural experiment.’’ In July 1974, The Connecticut Supreme 
Court handed down Szarwak v. Warden (167 Conn. 10, 355 A. 2d 
49, 1975) which resulted in the immediate release of 113 Class D 
felons. Under normal circumstances, 99 percent of this group 
would have been released from prison via parole, according to 
Sacks and Logan. Hence the early unsupervised release pro- 
vided the authors the opportunity to compare the release 
behavior of the dischargees with the behavior of 57 Class D 
felons who had been released to parole prior to the court deci- 
sion. This was, indeed, an unusual opportunity since most 
dischargees, under normal circumstances, would be poorer than 
average risks who had been turned down for parole or who had 
failed on parole. The court decision had the effect of releasing 
outright many offenders who would normally have been parol- 
ed. 


The authors’ first volume, Does Parole Make A Difference, 
reported the results of the 1-year followup of the parolees and 
dischargees. The major finding of that report was that parole 
had a minor but definite effect on recidivism. The second 
volume updates and revises those findings based on a 3-year 
followup. The major difference in findings is that parole makes 
no difference in recidivism over 3 years. Recidivism is 
measured as any new criminal convictions other than minor 
traffic offenses. The authors find that after 3 years 77 percent 
of the parolees had failed while 85 percent of the dischargees 
failed. The authors also examined the failures for differences in 
seriousness of failure, measured in six different ways. On none 
of the six measures is there a difference attributable to the form 
of release. 

The one difference between outcomes which Sacks and Logan 
can attribute to form of release is that parolees fail later. They 
find that the typical failure among dischargees lasts slightly 
more than 8 months before failing. The typical parole failure 
lasts 12.8 months. Thus, we arrive at the title of this volume: 
Sacks and Logan find that while parole does not prevent con- 
viction for new crimes by adult male Class D felons, it does 
delay the conviction for about 4.5 months. Parole increases sur- 
vival time. After classifying these offenders into high and low 
risk groups, the authors find that it is the survival time dif- 
ferential among high risk offenders that account for the dif- 
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ference. Low risk offenders fail about the same time regardless 
of mode of release. 

The bulk of the book concerns the policy implications of these 
findings. How should a policymaker, specifically a Connecticut 
legislator, weigh the evidence concerning survival time in deci- 
sions about the future of parole? Apparently the policymaker 
was unimpressed with parole as Connecticut switches to a 
determinate sentence—no parole system this July 1. Whether 
the policymakers actually used this study, which was in fact 
commissioned with the express purpose of informing the 
sentencing revision process, would be an interesting policy 
study in its own right. Sacks and Logan make a cautious, 
reasoned, and at times tedious review of their data for policy 
implications. They draw few conclusions, other than that more 
study and experimentation are warranted, particularly on the 
crime delaying potential of ‘‘ultra long’’ parole periods. They 
believe they have made an ‘‘uneasy’”’ case for the continuation 
of parole. However, they admit that from a retribution-justice 
standpoint, rather than a utilitarian one, there is no case to be 
made for parole as punishment. Perhaps this is the message the 
policymakers read. 

University of New York, 

Albany 


DAVID DUFFEE 


A New Edition of a Standard 
Text on Delinquency 


Delinquent Behavior. 3rd Edition. By 
Don C. Gibbons. Englewood Cliffs, New 
Jersey: Prentice-Hall, Inc., 1981. Pp. 386. 
$17.95. 


This edition of Gibbons’ popular test, Delinquent Behavior, is 
an expanded and improved version of the previous editions of 
1970 and 1976. The fact that this is a third edition speaks for its 
acceptance and success as a comprehensive survey of theory 
and research on juvenile delinquency. The author has added 
chapters on delinquency causation while updating the research 
and expanding on chapters on female delinquency, middle class 
delinquency, working class deviance, police and courts, and in- 
carceration. Clearly, the author had to rewrite many of the 
chapters because of recent developments (e.g., female delin- 
quency). In doing so, Gibbons has not simply added on the new 
research results and ideas but he has painstakingly integrated 
this material into a coherent and logical presentation of ideas. 
Only the sections on international delinquency and personality 
disorders remain relatively unchanged. 

Although Gibbons does emphasize the sociological approach 
to the analysis of delinquency, he does devote considerable 
space to the biogenic and psychogenic views. He correctly 
asserts that while we know a great deal about delinquency, we , 
do not know enough to be able to take anything other than a 
multiple-causation stance in its explanation. The expanded 
chapters on causation are designed, according to Gibbons’ in- 
troductory remarks, to clear up this point. In that regard, 
chapter 4, ‘‘Delinquency Causation: Basic Considerations,”’ is 
very helpful. In this chapter, he distinguishes between causa- 
tion and explanation and presents a key distinction between ex- 
planations which focus on the variations in delinquency rates 
by sociostructured variations and explanations based on why 
certain youth engage in delinquency and others do not. 

The author begins by taking the not-too-popular position that 
while delinquency is an important social problem, it is not a 
problem that should demand attention or priority over other 
more significant concerns (e.g., transportation, quality of moral 
life), that want for control. The juvenile justice establishment’s 
existence depends on visibly high rates of delinquency and on 
public ranking delinquency as a significant social concern. 
Thus, representatives of this establishment would be severely 


critical of Gibbons’ position; yet, one cannot feel that Gibbons 
is right. In the first place, as he so aptly describes, there is a 
great deal of undetected ‘‘hidden delinquency.’’ The prolifera- 
tion of agencies has done little or nothing to stem that tide of de- 
viance by those under legal age. Second, a significant portion of 
the delinquency that is known is actually the product of agency 
reaction. If so much delinquency was not created by virtue of 
designating what are essentially harmless acts as violations of 
the law, then rates would be lower and, in fact, the drama of the 
problem defused. While Gibbons does not advocate complete 
nonintervention, he does assert that, except for repeaters of 
serious criminal acts, the rates of delinquency could be ad- 
justed downward with a little less official attention. The result 
of this inattention would hardly be catastrophic. 

Throughout this text, Gibbons works to bring theory and 
research to bear on the relation of delinquency to variations in 
the actions of official agencies, social class locations, gender, 
international settings, and correctional organizations. Clearly, 
Gibbons discounts all explanations that would assume 
pathology on the part of the adolescent. Rather, the source of 
delinquent acts rests in characteristics of social organization 
and social structure. In fact, he attributes a great deal of the 
push towards delinquency to the capitalistic emphases on pro- 
perty and the acquisitions of material goods in American soci- 
ety. If a significant amount of delinquency is attributable to 
this larger societal condition, then the correction can only be ef- 
fective if augmented by societal change, something rarely 
achievable. 

Delinquent Behavior is perhaps the most comprehensive 
survey of the topic available today. It would be an excellent 
resource for the student of delinquency whether an agency 
practitioner or university researcher. The research is in- 
tegrated and contemporary; and, even though critical theory is 
somewhat slighted, the theoretical views of delinquency are 
presented without apparent bias. 


University of Nevada, 
Las Vegas 


JAMES H. FREY 


Contribution of Psychology to the 
Criminal Justice System 


Forensic 
Edited by Fred Wright, Charles Bahn, and 
Robert W. Rieber. New York: The New 
York Academy of Sciences, 1980. Pp. 364. 
$19.00. 


Psychology and _ Psychiatry. 


Forensic psychology has been defined as ‘‘the application of 
psychological principles, techniques, and research methods to 
the relevant needs of the legal-judicial system, particularly its 
criminal justice component”’ and is a relatively new but upcom- 
ing and rapidly expanding area of specialization. If one needs 
any proof of this last assertion, one has only to turn to this 
volume which contains some 20 papers that were presented dur- 
ing a symposium held on September 26-28, 1979, and, subse- 
quently, compiled and published as Volume 347 of the Annals 
of the New York Academy of Sciences. The final product is 
quite impressive just by virtue of the incredibly wide range of 
topics covered including offerings in the following areas: com- 
petency to stand trial; issues of psychological evidence; hyp- 
nosis; crisis intervention and hostage negotiation; victimology; 
violence and the family; treating the offender; and crime and 
the media. 

Individual articles vary in terms of both interest and quality. 
A few such as the one on ‘’Vocal Indicators of Psychological 
Stress,’’ while excellent, may be a bit too technical and too 
highly specialized for the majority of readers. However, others, 
particularly the ones dealing with terrorism and hostage-taking 
and those on violence within the family, are bound to be of great 
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interest to just about anyone even peripherally connected with 
the criminal justice system. 

Part III on ‘‘Crisis Intervention and Hostage Negotiation”’ 
contains four equally fascinating papers providing insights in- 
to the thinking and reactions of both hostage-takers and their 
victims, the two main protagonists in situations that, very 
tragically, have become a staple ingredient of modern life. 
Agent Thomas Strentz of the FBI Academy describes a 
psychological phenomenon that has come to be known as the 
‘*Stockholm syndrome’”’ because it was first noted during the 
1973 siege, lasting some 131 hours, of a Swedish bank. Follow- 
ing their release, it was found that the four young hostages had 
developed a very positive emotional bond to their captors and, 
in fact, one of the female victims actually became engaged to 
one of the two terrorists at a later point. Strentz views the 
Stockholm syndrome as regression to an infantile level of 
development pointing out that the hostage is like an infant who 
cannot speak, who may be bound, and who is, in effect, reduced 
to a state of extreme dependence and fright. Like an infant, the 
hostage begins to love this person, the hostage-taker, who is 
perceived as protecting the hostage from the threatening, out- 
side world including the very police who are trying to effect a 
rescue. 

In another article in this same section, Dr. Martin Symonds, 
head of the Psychological Services Division of the New York 
City Police Department, drawing upon his years of experience 
working with victims of violent crime, vividly describes the 
four sequential phases of response that all victims seem to go 
through. Symonds also confirms the existence of a phenomenon 
among the victims of violent crime that is very similar to the 
Stockholm syndrome and explains that the experience of being 
terrorized results in ‘‘traumatic psychological infantilism”’ 
leading some victims to cling to the very person who is en- 
dangering their lives and accounting for the obedient, placid, 
and compliant behavior often seen in frozen fright. 

Another high point of this book is the section dealing with a 
different kind of terrorism, not the international variety, but 
the even deadlier type found much too often, unfortunately, in 
our most intimate world, that of the nuclear family. In the first 
article in this section, Murray Straus examines the link be- 
tween social stress and marital violence using the results of in- 
terviews conducted with a national sample of more than 2,000 
adults who were asked to respond to a list of 18 possible life 
stresses such as getting fired, divorce, or the death of someone 
close. As could be expected, the assault rate among 
respondents increased as the number of stresses increased. 
However, Straus also found that stress in and of itself does not 
necessarily lead to violence in the family but is usually found in 
combination with other factors such as exposure to violence 
during childhood, the belief that physical punishment of 
children and slapping a spouse are appropriate behavior, and 
social isolation rather than involvement in a supportive net- 
work. 

In the same section, Suzanne K. Steinmetz does a masterful 
job of presenting a comprehensive overview of violence-prone 
families in terms of such characteristics as social class, income, 
employment status, isolation, residence, race, pregnancy, 
alcohol, and violent histories. Like Straus, Steinmetz describes 
this last characteristic as being, probably, the most important 
predictor of family violence in that study after study points toa 
definite relationship between experiencing violence as an 
observer or a victim during childhood and violent behavior as 
an adult. The implications of this finding for the criminal 
justice system are obvious and should, hopefully, lead to some 
effort or attempt to intervene in this destructive pattern of 
behavior which appears to be passed on from one generation to 
the next. : 

Perhaps the weakest and most disappointing section in this 
volume is the one dealing with treating the offender. Ironically, 
this is precisely the area that, very probably, holds the most im- 
mediate interest for criminal justice practitioners, particularly, 
those who work in direct-service positions. The lead article in 
this section entitled, ‘‘The Place of Psychotherapy in Probation 


and Parole: The Patient as Offender’’ presents a tired, 
dispirited defense of the medical model of individualized treat- 
ment. It begins by delineating the changes through which cor- 
rectional treatment has gone moving from psychoanalytically 
oriented therapy to behavior modification to a more ecletic ap- 
proach. The two authors, Smith and Berlin, then encourage the 
individual practitioner to choose from their smorgasbord of 
treatment techniques by offering the following advice: ‘‘The of- 
ficer may use any of several different therapeutic systems on a 
one-to-one basis. He may practice Rogerian non-directive 
therapy, Albert Ellis’ rational emotive therapy, or Glasser’s 
reality therapy. He may utilize Freudian concepts such as 
masculine-feminine conflict, sibling rivalry, identification with 
parents, severe superego, and others... . Further, if the officer 
is truly creative and experienced, behavior modification prin- 
ciples and operant conditioning may also be used.’’ Un- 
fortunately, this sort of facile advice is woefully out of date 
with the sad realities of current correctional practice which in- 
clude pathetically understaffed agencies, enormously oversized 
caseloads, and officers most of whom are hardly qualified to 
therapy”’ with anyone. 

While the probation/parole officer is being encouraged to 
function as an untrained ‘‘therapist,’”’ other newer, more 
realistic, and more promising roles such as advocate, broker, 
and case managers are given on a brief nod and just barely men- 
tioned. The charges that correctional treatment has been large- 
ly ineffective in changing behavior are acknowledged but not 
actually addressed until the very last paragraphs. At this point, 
the authors argue for a continued reliance on the medical model 
for reasons of compassion and humanitarianism despite strong 
indications that professionals in the field, crime victims, and 
the general public have all decided that this is simply not 
reason enough, have lost patience with unfulfilled promises of 
rehabilitation, and are moving in the direction of such alter- 
natives as the ‘‘justice model’ for corrections. 

Since the articles in this book range over such a vast ter- 
ritory, the volume may have benefitted from an ongoing com- 
mentary introducing each group of readings thus providing a 
unifying thread tying the disparate sections together. However, 
even without this, Forensic Psychology and Psychiatry serves 
very well as an inviting introduction to a new and exciting field 
and more than succeeds in providing a very rich sampling of 
the important, ground-breaking work currently being done in 
this area. 


Brooklyn, N.Y. MARGARET R. SAVARESE 


TC: A Systematic Analysis 


Therapeutic Communities in Corrections. 
Edited by Hans Toch. New York: Praeger 
Publishers, 1980. Pp. 216. 


in December 1978, 18 specialists in therapeutic communities, 
prison management, and forensic psychiatry participated in a 
2-day Conference on Therapeutic Communities for Offenders at 
the Institute of Man and Sciences in Rensselaerville, New York. 
That encounter culminated in this book, an equal mix of the 
conference dialogue and 10 articles concerning theoretical 
issues, and operational assumptions and realities, related to the 
running of therapeutic communities in prisons. 

As Allen Breed, director, National Institute of Corrections, 
points out in the foreword, institutional life is life in a con- 
tained environment within which the keeper and the kept find 
themselves dealing with the same problems and issues but from 
approaches frequently in opposition because their respective 
systems for exercising power do not touch or encourage coex- 
istence. 

In all institutions, correctional or otherwise, spontaneous and 
informal organization of inmates develops to deal with the 
power of their opposite numbers, the staff, in the formal 
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organization. The challenge to the keepers is to use these 
natural forces and to produce from them a positive living ex- 
perience for inmates. Participation is one answer: participation 
by both staff and inmates in the development of a sense of com- 
munity and collective common good—the therapeutic commun- 
ity. 

However, as Toch cautions, the term ‘‘Therapeutic Commun- 
ity’’ is not self-defining and proceeds to provide an interesting 
discussion of both its origins and derivation. Additionally, the 
components of community are discussed as well as the thrust 
toward change by reason of the impact community has on 
organizational and social patterns. The person who becomes a 
member of a community must change his or her orientation and 
behavior patterns as a corollary of membership. 

Prison staff will find much of value in this book. Straightfor- 
ward and vivid accounts of current models are presented by the 
contributors, the roster of which is a veritable Who’s Who in 
TC: Maxwell Jones, the father of the TC concept; Fritz Redl, 
pioneer in the use of residential treatment facilities for delin- 
quent youth; three persons known for their application of 
Jones’ concept to correctional settings, Dennie Briggs, Elliott 
Barker, J. Douglas Grant; Robert Scott and Peter Scharf, 
originators, respectively, of a program run with minimal 
resources in state institutions, and a _ theory-based 
inmate/staff-run community in a women’s prison. Stephen 
Chinlund outlines the concept of a Network Program involving 
a statewide integration of correctional resources, facilities, and 
people to create a positive climate in which clients are 
motivated to self-improvement, and Robert B. Levinson lays it 
on the line in ‘“‘TC or Not to TC? That is the Question.”’ 

In both their articles and their dialogue, the participants ex- 
press their beliefs and convictions regarding the organization 
of therapeutic communities in prisons. They look back at the 
history of TC, and do not gloss over mistakes nor avoid reciting 
assumptions that died in the harsh heat of reality. Neither do 
they shy away from expressing doubts and citing cautions. 

Of special interest is the analysis by Toch, and several others, 
of the factors involved in the creation and maintenance of TC: 
correctional officers as human service workers, inmate par- 
ticipation in program design, and confrontation strategy. 

As the accounts in this book relate, a TC can help both the in- 
mates and the staff, e.g., by contributing to the decentralization 
of large institutions and by allowing people to show that it is 
OK to care for one another. A TC experience may be the 
ultimate benefit for some inmates, while others may benefit 
more significantly from a different approach. The real task is to 
determine which of many approaches is better for whom. 

The decision to ‘‘TC or Not to TC’’ should be made by those 
who must justify their choices and be held accountable for 
results. This book can be of assistance to decisionmakers since 
it provides the best evidence, the facts of experience freely and 
openly examined by practitioners. 


Frankfort, Ky. J. E. BAKER 


In Defense of Correctional Treatment 


Punishment, Danger and Stigma: The 
Morality of Criminal Justice. By Nigel 
Walker. Totowa, N.J.: Barnes and Nobel 
Books, 1980. Pp. 206. $22.50. 


In this book, the Wolfson Professor of Criminology at Cam- 
bridge University raises a series of provocative questions 
about the nature of contemporary discussions on punishment. 
His purpose is to clarify issues which he feels have become 
clouded by (mostly liberal) rhetoric. With elegance and wit he is 
at pains to caution the reader that clarification may complicate 
not simplify, and that he offers neither panacea nor slogans. 
Nigel Walker concludes that he is skeptical ‘‘about the possibil- 
ity of arriving at a simple, coherent position which will tell us 


how we should solve all the moral problems by law improve- 
ment.” 

Among the author’s principal targets are American reform 
groups, namely the Committee for the Study of Incarceration, 
which produced Doing Justice: The Choice of Punishments in 1976; 
the Twentieth Century Fund Task Force on Criminal Sentenc- 
ing, which provided Fair and Certain Punishment in 1976; and the 
American Friends Service Committee which produced Struggle 
for Justice in 1971. He also takes passing swipes at C.S. Lewis 
(The Humanitarian Theory of Punishment, 1953), and Nicholas Kit- 
trie (The Right to be Different, 1971) and John Stuart Mill (On 
Liberty, 1859). 

The main thrust of his argument is that the implications of 
the three justifications for inflicting penalties, retribution, 
denunciation, and reduction are insufficiently understood by 
their proponents. He discusses denunciation in fairly short 
shrift. ‘‘The denouncer is either a crypto-reducer or a quasi- 
punisher . . . denunciation is thus not an independent justifica- 
tion.’’ Retribution receives more attention and he 
acknowledges its imporatnce up to a point, but he maintains: 
‘To carry the retributive approach further, however, and rely 
on desert as the positive justification for what we do to of- 
fenders, has little more than simplicity to recommend it, and 
the price of its simplicity is its sterility.”’ 

Nigel Walker has expounded his utilitarian reductivist posi- 
tion in earlier works (for example, Sentencing in a Rational 
Society, 1969) and more than a third of this book is taken up 
with dealing with criticisms of treatment, deterrence, and in- 
capacitation. He holds that the ‘‘antitreaters’’ have in several 
respects overstated their case. For example, he concludes that 
the evidence on the efficacy of treatment methods ‘‘does not 
justify abandoning such efforts, or the search for new techni- 
ques.”’ He stresses that there is no indisoluble logical link be- 
tween treatment and indeterminacy, but he seems less than ful- 
ly appreciative of the penal circumstances in the United States 
which gave rise to notions such as the ‘‘crime of treatment.”’ 
His comment that: ‘‘The Clockwork Orange was nasty, but 
after all it wasn’t a real orange’’ implies that gross excesses in 
the name of rehabilitation are a fiction. In fact, Walker’s 
criticisms of American texts reflect the British penal scene, 
with which he of course, is more familiar. Walker is concerned 
about the consequences of the demise of treatment on the 
organizations which deal with offenders. He only faintly 
acknowledges, however, that this may shift the focus to 
humanitarian goals which are both more modest and realistic. 

Walker’s general defense of deterrence is unlikely to provide 
much disagreement. This cannot be said for his discussion of 
incapacitation. He holds that the difficulties of defining 
dangerousness have been exaggerated, and that there has been 
too much worrying about false positives. He proposes rules 
which seek to define conduct, persons, and situations as being 
dangerous, and which insist on the least drastic intervention 
and, if custody is used, that its conditions be no worse, apart 
from the deprivation of liberty, than those which a law-abiding 
wage earner would enjoy outside. This principle, however, has 
already been accepted in several countries as applying to all 
prisoners, regardless of the purpose of their incarceration. 

Walker also addresses mitigation and aggravating factors in 
sentencing decisions. He makes the interesting observation 
that Americans tend to think in terms of aggravation while 
English courts are more mindful of mitigation. There are also 
chapters on stigma following conviction and sentence and on of- 
fenders’ rights. His proposition that the concept of rights needs 
a critical reexamination might be misunderstood, especially in 
the countries where there has been a swing to the political right. 
The implication of his argument, however, appears to be that if 
rights are to be sustained they should be firmly grounded in 
rani In this respect, Britain has much to learn from the United 

tates. 

Nigel Walker makes no apology for complicating issues which 
others have sought to simplify. His concern is for a penology 
based on reason and not rhetoric. In this book he appears to 
have slightly shifted from the pure reductivist ground he has 
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held up to now. He has moved towards a more eclectic position 
and comments: ‘‘A respectable eclecticism must choose in ac- 
cordance with reasons and rules, not mere reactions; and at pre- 
sent there is no sign that anybody has worked out a reasoned 
eclecticism.’’ One can think of no one better equipped than Pro- 
fessor Walker for the task. 


University of Southampton ANDREW R. RUTHERFORD 


The British Reaction to Social Deviance 


Folk Devils and Moral Panics By Stanley 
Cohen. New York: St. Martin’s Press, 
1980. Pp. 235. $22.50. 


There is little doubt that the author of this relatively slim 
volume has attempted to appeal primarily to the sociologist in 
each of us. It requires the reader to tread past some pithy sum- 
maries of deviance theory in the introduction chapters, and 
there may be some who feel it simply is not worth the trouble. 

The book was originally published in 1972 in an attempt to 
chronicle the rise of British punk movements like the Mods and 
Rockers. The author, Stanley Cohen, was, at the time, widely 
recognized for his case study, and particularly, for its analysis 
of adolescent behavior. The new, 1980 edition contains an in- 
troduction which updates the case study itself and tries to place 
the ‘‘moral panic’’ phenomena in perspective. Cohen admits in 
the introduction to the New Edition that the book was out of 
date even as it appeared in 1972, but in 1980, he has failed to 
convince us of its timelessness. It is perhaps this deficiency 
which is most troubling. The book would be much more 
valuable to a general audience of readers if it were not so nar- 
rowly focused. Agreed that this represents a particular case 
study of collective juvenile deviance, the reader would 
realistically expect that a 1980 update would allow for some 
comparison of similar movements, either within Britain or 
perhaps the United States. The result is that the movement 
itself is never placed in historical context with contemporary 
events or phenomena. 

Cohen writes, ‘‘ ... I carried on writing in the belief that this 
study has implications beyond its immediate subject matter. 
For the most part I have resisted the temptation to make such 
implications explicit or up to date; I will have failed if they are 
not transparent enough for the reader to make himself.”’ It is 
that very lack of transparency which becomes the chief flaw of 
the book. We struggle so hard to make the unseen comparisons 
and connections that we miss the underlying framework. 

The author is at his best when he describes the effect of the 
media on reporting the phenomenon. Chapter 4, entitled ‘‘Reac- 
tion: The Reserve and Remedy Phases’”’ is by far the most con- 
cise and well-written chapter in the book. Cohen explores the 
concept of sensitization, the process by which a belief system is 
created which not only assigns blame but attaches a 
methodology of control as well. The reporting and interpreta- 
tion of what Cohen terms ‘‘hooliganism-type events’’ colors the 
reaction of other actors to the phenomenon. He cites several ex- 
amples of ‘‘All quiet here’’ stories where the fact that no in- 
cidents were reported becomes in and of itself, news. Un- 
fortunately, this volume presents us with little that is new as 
well. 


San Bernardino, Calif. JACQUELINE VAUGHN 


Enlisting Bar Associations in 
Criminal Justice Reform 


Attorneys as Activists: Evaluating the 
American Bar Association’s BASICS 


Program. By Ross F. Conner and C. 
Ronald Huff. Beverly Hills: Sage Publica- 
tions, 1979. Pp. 263. $8.95. 


Since 1970 the American Bar Association has been formally 
involved with programs to improve criminal corrections. Ef- 
forts were stepped up in 1974, when the Bar Association Sup- 
port to Improve Correctional Services (BASICS) was created. 
Two million of the five million dollars funding BASICS came 
from the Edna McConnell Clark Foundation, which urged that 
local bar associations set up and participate in improvement 
programs. Attorneys as Activists is a detailed report of the 
BASICS enterprise. 


Twenty bar associations were eventually funded for as many 
projects. Funding limitations were such that only four of these 
projects could be ‘‘intensively’’ evaluated for their effec- 
tiveness; authors Conners and Huff were the overall evaulation 
planners. One senses, and sympathizes with, their frustration 
with evaluation designs which founder wholly or in part amid 
the vicissitudes of program executions. 


—The Michigan Bar Association experiemented with a legal 
aid clinic it established in the huge State prison at Jackson. 
Staffed by attorneys and especially trained inmate paralegals, 
the free clinic soon had a waiting list of nearly 300 clients. Ap- 
peals of conviction, detainers, divorce matters, and prison 
discipline notices predominated in the 126 cases opened and 
closed in the clinic’s first year. Effectiveness of the program is 
unclear. Interviewed clients expressed positive feelings toward 
it, but apparently reported that ‘‘very few problems’’ were im- 
proved or solved (p. 104). 

—A post of Administrator of Inmate Legal Services was 
established in the city jail by the Bar Association of Baltimore 
City to improve coordination between existing legal services 
agencies, and between agencies and inmates. Drawing three 
successive inmate samples over a 21-month period, nearly 800 
inmates were interviewed to determine possible impacts of the 
project. Arranging legal help with bail matters, the inmates’ 
chief immediate problem, burgeoned for the Administrator, 
with 71 percent of the prisoners ultimately getting such help. 
While the proportion of inmates hiring private lawyers de- 
clined, prisoner surveys consistently rated the latter as being 
much more ‘‘responsive’’ than agency lawyers. 

—The Orange County (Florida) Bar Association created a 
citizen dispute settlement project. With a paid staff of three and 
a volunteer staff of attorney hearing officers, the project ac- 
cepted for mediation about 200 cases in a 10-month period in 
1976. Majorities of both complainants and respondents rated 
their settlements positively, and felt their problems were 
“‘solved.”’ 

—A vocational training program organized by the Bar 
Association of Montgomery County, Maryland placed, in a 3- 
year period, 23 offenders in a General Motors auto mechanics 
school in Fairfax, Virginia. Eighteen men completed their train- 
ing; 16 got jobs with dealerships or in auto-related business. Six 
of the 11 hired by dealers were eventually fired for reasons ap- 
parently as much related to demeanor as to mechanical skill. Of 
the original 23 trainees, 17 were rearrested at least once during 
or after their training, and were charged with a total of 82 of- 
fenses, mostly minor. 


This book’s particular merit is its thoughtful discussion of 
the tribulations experienced in organizing these and other 
BASICS projects in the face of such intransigent features of the 
American bar as its fundamental parochialism and _ its 
disinclination to examine critically its conservative function in 
our society. 


The Clark Foundation sought to spur reform in criminal 
justice and to move attorneys toward social activism. Conner 
and Huff conclude that probably toward neither goal did 
BASICS bring about significant movement. 


University of Rhode Island 


RALPH W. ENGLAND, JR. 
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Sexual Violence Among 
New York Inmates 


Prison Sexual Violence. By Donald 
Lockwood. New York: Elsevier, 1980. 


Lockwood examines sexual violence in New York State 
prison in 1974 and 1975. Based on interviews with prisoners 
and prison staff, and an examination of prison files, Lockwood 
examines 107 ‘‘targets’’ or victims of sexual violence, and 45 
“‘aggressors’’ of sexual violence. He discusses such topics as 
psychological effects of sexual threats and attacks on victims, 
rates of victimization, the type of violence on ‘‘targets’’ and the 
handling of violence by prison staff. He compares his sample to 
a control group of ‘‘nontargets’’ and ‘‘nonaggressors’’; he ob- 
tains his samples,both randomly and nonrandomly. 

Some of Lockwood's conclusions are that prison rape is rare, 
whites are the ‘‘targets’’ of prison aggressors more than non- 
whites, and nonwhites are the ‘‘aggressors’’ more than whites; 
although both ‘‘targets’’ and ‘‘aggressors’’ have a history of 
violent crime, “aggressors” are more violent than “targets.” 
The psychological effect of sexual violence on ‘‘targets’’ is in- 
tense and can last for several months, a few ‘‘aggressors’’ have 
a history of arrest for rape, and ‘‘targets’’ are victims only 
once. 

Lockwood’s most important conclusion is that prison rape 
and violence is conditioned upon Wolfgang’s and Ferracuti’s 
“‘subculture of violence.’’ Prisoners espouse a culture of 
violence in the streets, bring these characteristics into the 
prison, and condone violence amon prisoners. The ‘‘sub- 
culture’’ of violence is carried from the streets into the prison, 
and the strong prey on the weak, the isolated, the lonely. Out of 
42 incidents which began with verbal threats, 24, or 57 percent, 
ended in violence. Although victims showed fear and anger 
when threatened and attacked, only those victims who re- 
sponded with physical force were most often saved from sexual 
violence. 

Lockwood also offers an alternative explanation for the ag- 
gression of black prisoners on white prisoners. Disputing Scac- 
co’s thesis that blacks attack whites because of racial hostility, 
Lockwood suggests that blacks attack whites because whites 
are weaker than blacks and more desirable than blacks. If 
blacks attacked whites because of racial hostility, Lockwood 
argues they would do so also outside of prison, which they 
don’t. In addition, intensive interviews with black inmates did 
not reveal any racial hostility as a reason for prison violence. 
Black inmates who never are ‘‘targets’’ explain their in- 
vulnerability by reference to group ties. It is more difficult for 
whites to form groups. 

Lockwood concludes that guards can isolate victims, but 
there is a problem because isolation cannot be provided to 
everyone who needs it. In addition, the prisoner who is isolated 
suffers stigma from his fellow inmates and social deprivation 
while in prison. Sexual violence is known to the prison staff, 
and some guards look the other way when violence occurs. 
Lockwood argues that prison staff are limited in what they can 
do to eliminate sexual violence, because prisoners are involved 
in a network of violence both on the streets and in prison. 

Lockwood does not give any weight to such things as prison 
furloughs, conjugal visits, work-release programs, prison mar- 
riage, etc., as a counterbalance to sexual violence. The only 
policy implication is that an attempt should be made to 
eliminate poverty in ghettos because this directly or indirectly 
perpetuates violence. It appears that Lockwood puts more 
blame on outside forces, on conditions in society, than on the 
prison itself. However, I would recommend this book because 
of its rich anecdotes and quotations, the myths about sexual 
violence which are dispelled, and its fresh orientations to an ex- 
planation of sexual violence in prison. 


Brooklyn, N.Y. JAMES R. Davis 


Reports Received 


Conflict and Trust Between Attorney and Client. By Robert A. 
Burt. The Georgetown Law Journal, April 1981. Professor Burt 
argues that mistrust pervades relations between attorneys and 
clients, though practical incentives and the formal norms of the 
legal profession lead both attorneys and clients to resist admit- 
ting this mistrust. He argues that the proposals regarding 
disclosure of client communications in the ABA model Rules of 
Professional Conduct would add new incentives for such 
resistance and would exacerbate attorney-client mistrust. 

Females in Prison in Michigan, 1968-1978: A Study of Commit- 
ment Patterns. School of Social Work, the University of 
Michigan, Ann Arbor, Mich. 48109, March 1981. Pp. 154. Using 
data available in State records of convicted women who were in- 
carcerated in Michigan State facilities, this study analyzes per- 
sonal and social characteristics of female offenders, offense 
patterns, sentencing, time served and parole, and commitment 
patterns. In the context of a broader perspective, the study is 
aimed at the operation of the criminal justice system as a 
critical factor in explaining gender differences in incarceration 
rates and outcomes. 

Finding Employment for Ex-Prisoners: A Ten Year Follow-up 
Study. The Howard Journal, 8 Hardwick Crescent, Sheffield, 
Vol. 20, No. 1, 1981. Pp. 29-36. The study reported in this article 
involved a followup of 65 men placed on jobs by a specialist 
employment agency for ex-prisoners. ‘‘The claims in terms of 
modifying subsequent reconviction rates must be modest.’’ The 
conclusion of the study is that in finding employment for ex- 
offenders the task is to find work which is commensurate with 
the offender’s skill. 


International Journal of Offender Therapy and Comparative 
Criminology. Association for the Professional Treatment of Of- 
fenders, 199 Gloucester Place, London, Great Britain, NW 1 6 
BU. Volume 24, No. 3, 1980. Pp. 292. This journal is now in its 
24th year and provides short summaries of the published ar- 
ticles in French, German, and Spanish. Among the articles in 
this issue are: Social Work and the Treatment of Offenders in 
Scotland; Community Service: A Going Concern but Where 
To?; World Crime Trends; and Prison Without Guards. 


Plea Bargaining and the Judiciary: An Argument for Reform. 
Drake Law Review, Drake University Law School, Des Moines, 
Iowa 50311. Vol. 30, No. 3, 1980-81. Pp. 581-598. The purpose of 
this article is to argue that increased judicial participation in 
plea bargaining would be a salutary reform of the criminal 
justice system. The article proposes a preplea conference of 
judge, both parties, to discuss the case, correctional alter- 
natives, and the possible sentence of a guilty plea. 

Probation and Parole Law Reports. Knehans-Miller Publica- 
tions, P.O. Box 88, Warrensburg, Mo. 64093. This publication 
symmarizes opinions from the U.S. Supreme Court, U.S. Cir- 
cuit Courts of Appeal, U.S. District Courts, State Supreme 
Courts, and State Appellate Courts. It is edited by Dane C. 
Miller, Central Missouri State University, Warrensburg, Mo. 
64093. 

Success on Parole. California Youth Authority, Sacramento, 
Calif. 95823, 1981. Pp. 53. This is Phase 2 Report of the results 
of a 1-year longitudinal study of influences on parole behavior. 
It deals with a sample of 209 wards who were interviewed 
before parole, again while on parole, and then followed up for 1 
year to see whether interview items could be used to predict 
parole behavior. 


Books Received 


Changing the Lawbreaker: The Treatment of Delinquents and 
Criminals (A New Edition With an Epilogue by the Author). By 
Don C. Gibbons. Montclair, N.J.: Allanheld Osmun and Co., 
Publishers, 1981. Pp. 318. 
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Community-Based Corrections: Principles and Practices. By John 
Ortiz Smykla. New York: Macmillan Publishing Co., Inc., 1981. 
Pp. 339. 


Corrections in America: An Introduction, Second Edition. By 
Harry E. Allen and Clifford E. Simonsen. Encino, Calif: Glen- 
coe Publishing Co., Inc., 1978. Pp. 572. 


Crime and Criminal Justice in a Declining Economy. Edited by 
Kevin N. Wright. Cambridge, Mass.: Oelgeschlager, Gunn & 
Hain, Publishers, Inc., 1981. Pp. 333. 


Introduction to Juvenile Delinquency. By Mary Murrell and 
David Lester. New York: Macmillan Publishing Co., Inc., 1981. 
Pp. 262. 


Is Probation Working? A Guide for Managers and Methodologists. 
Washington, D.C.: University Press of America, Inc., 1981. Pp. 
180. $8.75 (paperback). 


Justice as Fairness: Perspectives on the Justice Model. Edited by 
David Fogel and Joe Hudson. Cincinnati: Anderson Publishing 
Co., 1981. Pp. 297. 


Legal Aspects of Private Security. By Arthur J. Bilek, John C. 
Klotter, and R. Keegan Federal. Cincinnati: Anderson 
Publishing Co., 1981. Pp. 287. 

Principles of County Jail Administration and Management. By 
David B. Kalinich and Frederick J. Postill. Springfield, Ill: 
Charles C. Thomas, Publisher, 1981. Pp. 198. $16.75. 

Principles of Security: An Introduction. By Truett A. Ricks, Bill 
G. Tillett, and Clifford W. VanMeter. Cincinnati: Anderson 
Publishing Co., 1981. Pp. 297. 


Prisons and Politics. By Richard A. McGee. Lexington, Mass.: 
Lexington Books, 1981. Pp. 161. 

Security and Crime Prevention. By Robert L. O’Block. St. 
Louis: The C. V. Mosby Company, 1981. Pp. 452. $14.95. 


It Has Come to Our Attention 


Norman A. Carlson, Director of the Federal Bureau of 
Prisons, on July 2 was presented the Attorney General’s Award 
for Exceptional Service—the highest honor for service in the 
Department of Justice—in recognition of ‘“‘high quality leader- 
ship and management.’’ Attorney General William French 
Smith presented the award to Carlson at the Attorney 
General’s 31st Annual Awards Ceremony in the Great Hall, 
Department of Justice. 


Trouble and Joy: Years of Coming to Adulthood, a booklet of 
short stories written by Connecticut prisoners about their 
childhoods, will be distributed to about 250 secondary schools 
around the State, Corrections Commissioner John R. Manson 
announced in July. The booklet paid for by a grant from the 
U.S. Department of Justice, is ‘‘another of the Department’s 
continuing efforts to stimulate awareness of the dynamics of 
growing up in a complex, competitive, and criminogenic so- 
ciety,’’ Manson said. It joins the Department’s ongoing pro- 
gram of providing teams of minimum custody prisoners to talk 
with students about their criminal careers and life in prison. 

The Nation’s prison population grew by 15,000 inmates last 
year, the Bureau of Justice Statistics of the Department of 
Justice announced in July. At the end of 1980 there were a 
record 329,122 men and women in Federal and state prisons, 
which was a 5 percent increase over the previous year. Since 
1969 the number of prisoners in the United States has increased 
by 61 percent, and the incarceration rate for sentenced inmates 
has risen from 98 per 100,000 inhabitatns to 140 per 100,000 in- 
habitants. The 1980 inmate gain was limited to state institu- 
_ tions. The number of prisoners held by Federal authorities fell 

to 24,363, an 8 percent drop for the year. Since 1978 the Federal 
prison population has decreased by almost 25 percent. Copies 
of the Bureau of Justice Statistics bulletin, ‘‘Prisoners 1980,”’ 
can be obtained by writing the Bureau in Washington, D.C. 
20531. 

A major expansion of programs under which criminal of- 
fenders make financial restitution to their victims is possible 
because relatively few offenses involve large sums of money, 
according to a Bureau of Justice Statistics report released July 
5. An analysis of crime statistics gathered by the National 
Crime Survey demonstrates that ‘‘most victimizations lead to 
losses that seem readily manageable”’ in a restitution program, 
the report states. For example, of the more than 2 million thefts 


of cash in the United States during 1974, :$ percent amounted 
to less than $50, and in 95 percent the amount was less than 
$1,000. These offenses included unarmed robbery, purse 
snatching, pocket-picking burglary, and larceny. Armed rob- 
beries were excluded on the grounds that violent crimes usually 
are not included in restitution programs. The report, ‘‘Restitu- 
tion of Victims of Personal and Household Crimes,’’ is 
available from the National Criminal Justice Reference Ser- 
vice, Box 6000, Rockville, Md. 20850. 


Of a sample of almost 2,000 felony arrests in New York City 
traced to their disposition, only 2 percent ever reached trial by 
jury. For the country as a whole, the average number of felony 
prosecutions reaching trial is closer to 10 percent. Thus reports 
sociologist and criminal justice specialist Hans Zeisel in a 
prepublication of part of his forthcoming book, The Limits of 
Law Enforcement, in a recent issue of the American Bar Founda- 
tion Research Journal. Through his association with the Vera In- 
stitute of Justice in the early 1970's, Zeisel made a close-up 
study of the entire criminal justice system as it operates in the 
largest metropolitan court system in the United States. The 
general disposition pattern found in this study has not changed 
substantially and is typical of much of American law enforce- 
ment, reports Zeisel. Now professor emeritus of law and 
sociology and research associate at the Center for Studies in 
Criminal Justice at the University of Chicago and also consul- 
tant at the American Bar Foundation, Zeisel presents portions 
of his study in ‘‘The Disposition of Felony Arrests.’’ His book 
will be published by the University of Chicago Press. 


The U.S. Supreme Court, in an 8-to-1 ruling, has decided that 
prison overcrowding is not unconstitutional. The case, Rhodes 
v. Chapman—dubbed the ‘‘one man one cell’’ case—involved 
doubling up inmates in 63-square foot cells in a relatively 
modern Ohio prison. According to Justice Lewis F. Powell, Jr., 
who wrote the majority opinion, ‘‘The Constitution does not 
mandate comfortable prisons ...(T)o the extent that [prison] 
conditions are restrictive and even harsh, they are part of the 
penalty that criminal offenders pay for their offenses against 
society.’ The majority decision stated that it is up to the state 
legislatures and prison administrators (not the courts nor cor- 
rectional organizations) to determine the requirements of the 
Constitution. However, in a separate concurring opinion 
Justice William J. Brennan, Jr., stated, ‘‘Today’s decision 
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should in no way be construed as a retreat from careful Judicial 
scrutiny of prison conditions.”’ 


The Correctional Industries Association is an affiliate of the 
American Correctional Association. Their Newsletter is 
published by the Criminal Justice Institute, Inc., 60 East 42nd 
Street, Suite 956, New York, N.Y. 10165; (212) 697-5116. Editor 
of the Newsletter is Richard Kwartler. 


Attorney General William French Smith on June 30 revised 
Department of Justice Standards for certification of inmate 
grievance procedures in state and local correctional institu- 
tions. The 1980 Civil Rights of Institutionalized Persons Act re- 
quires the Attorney General to promulgate minimum standards 
for inmate grievance procedures and allows institutions to ob- 
tain Department certification of their compliance with those 
standards. Where certification is obtained, states and local cor- 
rectional institutions are given up to 90 days to act on inmate 
grievances before inmates may pursue legal actions in the 
Federal courts. 


The Corrections Yearbook: Instant Answers to Key Questions in 
Corrections has been published by Criminal Justice Institute, Inc. 
Copies of the 1981 Pocket Guide are available at $1.75 each from the 
Institute at 60 East 42nd Street, Suite 956, New York, N.Y. 10165. 
Telephone: (212) 697-5116. 


The Office of Juvenile Justice and Delinquency Prevention 
(OJJDP), which will not receive any new funding under the 
President’s proposed budget, has outlined its plan to phase out 
funding in fiscal 1982. Charles A. Lauer, acting administrator 
of OJJDP, said that under the plan no new categorical grants 
will be made, except in exceptional circumstances, while some 
categorical funds may be used to help states phase out OJJDP 
formula grant programs. 

“The problem of violent crime rivals even inflation in im- 
portance in the eyes of the American people, including 
defense,’’ said Attorney General William French Smith as he 
opened the first meeting of his Task Force on Violent Crime in 
Washington, D.C. ‘‘The control of violent crime is my chief 
priority for the Justice Department,”’ he said: ‘‘We look upon 
this meeting as a significant first step in what we hope will be 
the development of a more effective Federal role in combatting 
violent crime.’’ The Task Force heard reports from every 
agency in the Department of Justice which deals with violent 
crime at meetings held in Atlanta in May and in Los Angeles 
June 2-3, 


The first comprehensive handbook of Federal resources for 
corrections has been developed. It is entitled Resources for Cor- 
rections: Directory of Federal Programs, prepared by the Institute 
for Economic and Policy Studies, Inc., under a grant from the 
National Institute of Corrections. The Institute conducted a 
telephone survey of the Federal agencies which have funds, 
goods, or services available to the field of corrections and 
developed a comprehensive handbook for dissemination to the 
field. The handbook includes details as to what benefits are 
available to corrections from the Federal Government, eligi- 
bility, special requirements, and the means by which the poten- 
tial recipient of service would initiate appropriate contact with 
the agency. The final document provides a ready resource for 
correctional practitioners as they attempt to assess the Federal 
bureaucracy. Anyone interested in obtaining a copy of the 
Directory may contact Nancy Sabanosh at NIC or the Institute 
for Economic and Policy Studies, Inc., at (703) 549-1634. 

The laws and legal issues surrounding intrafamily child sex- 
ual abuses, as well as the procedures and social service systems 
presently available to deal with this problem, are examined in a 
publication released in July by the Child Sexual Abuse Project 
of the American Bar Association’s National Legal Resource 
Center for Child Advocacy and Protection. Entitled ‘‘Child 
Sexual Abuse and the Law,”’ the report may be obtained by 
writing to Josephine Bulkley, NLRC-CAP, ABA, 1800 M 
Street, N.W., Suite S-200, Washington, D.C. 20036. The cost is 


$8.50 payable by check or money order to the American Bar 
Association. 


Police departments should focus their efforts on making a 
quick response only to the relatively small number of calls in 
which rapid response is likely to be effective, according to a 7- 
year multiphased Federally funded study. The report said that 
response-related arrests occurred in only 3.7 percent of the 
serious crime calls and 5.6 percent of the less serious crime 
calls. This factor is further diluted, the study said, because 
about 50 percent of all calls for police service are not even 
related to crime. The study revealed that 62 percent of felonies 
and 51 percent of all crimes are not discovered until after the 
perpetrators have left the scene. ‘‘Rapid response in order to 
make arrests or locate witnesses to these offenses is largely ir- 
relevant,” the study said. Results of the study are contained in 
six volumes: Methodology; Analysis; Crime Analysis; Non- 
crime Analysis; Executive Summary; and Synopsis. The 
volumes are available from the National Criminal Reference 
Service, Box 6000, Rockville, Md. 20850, through the in- 
terlibwary loan program at local libraries. There are no free 
copies available for distribution. 


Police and prosecutors should take immediate steps to im- 
prove their relationships and mutually work toward the early 
screening of marginal or low priority cases, according to a 
report issued in July by the National Institute of Justice of the 
U.S. Department of Justice. The report, which studied 16 
jurisdictions with populations of over 100,000, concluded that 
the police-prosecutor relationship ‘‘is subject to intense in- 
terpersonal animosity as well as interorganizational conflict 
and noncooperation.”’ It said much of the conflict is due to 
“mutual doubt and cynicism about the competence, motives 
and dedication of the personnel in the other agency.” 
Mentioned as two major weaknesses in the relationship are: (1) 
Police, when they make an arrest, often do not provide the pro- 
secutor with the amount and kind of information needed to 
follow through and complete a successful prosecution. The 
study attributed this to a lack of proper training, lack of incen- 
tive, and inefficiencies in the interorganizational communica- 
tion system. (2) The prosecutors frequently fail to communicate 
their information needs to the police and fail to tell the police 
the final disposition of a case or why a case was dismissed and 
not prosecuted. The report has not yet been printed. Copies of 
the executive summary are available on interlibrary loan from 
the National Criminal Justice Reference Service through local 
libraries. Requests should be sent to Document Loan Program, 
NCJRS, Box 6000, Rockville, Md. 20850. 


The National Center for State Courts is presenting a sym- 
posium entitled the ‘‘Economics and Politics of Crime, Courts 
and Corrections: Strategies for the Eighties.’’ It will be held Oc- 
tober 18 to 20 at the Dunfey Atlanta Hotel, Atlanta, Ga. It is 
designed for judges, legislators, correctional personnel, and 
concerned citizens. Topics include: construction design and 
costs; pertinent legislation; Federal intervention; screening for 
risks; sentencing models; and the state of the art in alternatives 
to incarceration. For more information contact the National 
Center for State Courts, Suite 119, 1600 Tullie Circle, N.E., 
Atlanta, Ga. 30329 (404/634-3366). 


The Bureau of Justice Statistics of the Department of Justice 
has published a ‘‘Sourcebook of Criminal Justice Statistics, 
1980,”’ a 645-page compilation of such data as the nature and 
distribution of criminal offenses, characteristics of arrested 
persons, the court processing of defendants, and a description 
of correctional system inmates. The book, the eighth such 
statistical abstract, incorporates information from 83 separate 
criminal justice publications. It contains 399 tables, 90 charts, 
a subject index, an annotated bibliography of sources, and a list 
of addresses of publishers of the source materials. The report 
may be purchased from the Superintendent of Documents, U.S. 
Government Printing Office, Washington, D.C., 20402. The 
price is $14 a copy, prepaid. The stock number is 027-000-1005- 
9. A limited number of copies can be obtained free from the Na- 
tional Criminal Justice Reference Service, Box 6000, Rockville, 
Md. 20850. 
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The Hawerth Press, Inc., 149 Fifth Avenue, New York, N.Y. 
10010 (212/228-2800), announces the forthcoming publication 
of the Journal of International and Comparative Social Welfare. The 
journal will be under the editorship of Brij Mohan, M.S.W., 
Ph.D., of the School of Social Welfare, Louisiana State Univer- 
sity, where the journal will be editorially based. The new 
publication will primarily aim to provide rapid communication 
of new comparative and international analysis of social welfare 
issues, practices, programs and policies in the cross-cultural 
context. 

The Maryland Division of Parole and Probation recently 
completed a workload analysis of its supervision agent staff. 
Twenty-seven field offices were visited and 55 percent of all 
supervision agency staff interviewed. The study revealed that 
the most time-consuming activity is travel, which accounts for 
25 percent of the agents’ total work time. Case-related activities 
(court appearances, intakes, treatment planning, conferences 
with judges and supervisors, file review, etc.) accounted for the 
next largest amount of time (23 percent), followed by client con- 
tact (telephone and in-person)—17 percent, administrative ac- 
tivity—14 percent, reports and correspondence—13 percent, 


and collateral contact—8 percent. Anyone interested in obtain- 
ing copies of the report should contact the Division’s Public In- 
formation Office, Suite 702, One Investment Place, Towson, 
Md. 21204. 

Robert C. Trojanowicz, Ph.D., professor of criminal justice 
and member of the Michigan State University faculty since 
1969, was made director uf MSU’s School of Criminal Justice 
on July 1. At MSU he has served as assistant dean for 
undergraduate education (1973-75) and assistant dean for 
lifelong education (1975-78), both in the College of Social 
Science. Trojanowicz has been a guest instructor at the Detroit 
Police Academy and the Michigan State Police Academy, a 
guest lecturer at the Federal Bureau of Investigation Academy, 
and a consultant for the International Association of Chiefs of 


Police, the Federal Bureau of Prisons, and the Mott Founda- 
tion. 


A subject index for FEDERAL PROBATION’S “Looking at the 
Law” column (1975 to present) is available from the General Counsel's 


Office. Administrative Office of the United States Courts, 
Washington, D.C. 20544. 
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